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LIMITATIONS IMPOSED BY THE FEDERAL CON- 
STITUTION ON THE RIGHT OF THE STATES 
TO ENACT QUARANTINE LAWS. 


II. 


AVING considered the meaning of the term “regulation of 

commerce,” and the test to be applied in order to determine 
whether a law is such a regulation, let us now inquire whether 
quarantine laws fall within the class of regulations of commerce 
permissible to the States. Upon few subjects in our constitutional 
law are the doctrines still so unsettled as upon the construction 
of the clause granting the commercial power to Congress. The 
object of granting this power was twofold. First, to secure 
uniformity of regulation instead of the discriminating legislation 
by which the States had taxed and otherwise burdened the 
commerce of one State for the benefit of another;! and, second, 
to secure better commercial relations with foreign powers.? 
The clause does not appear in the Constitution in the way in which 
it was originally proposed. Inthe “ Plan of a Federal Constitu- 
tion” offered in the convention by Mr. Charles Pinckney, the 
clause appears thus: “ The Legislature of the United States shall 
have the power . . . to regulate commerce with all nations 





1 Welton v. State of Missouri, 91 U.S. 275, 280. 
* Curtis, History of the Constitution, Bk. iii. ch. iv. 








294 HARVARD LAW REVIEW. 


and among the several States.” !. The committee of five to whom 
Mr. Pinckney’s propositions were referred by the convention® 
reported back the clause unchanged, except that the word “ for- 
eign” was substituted for “all” before “nations.”* The com- 
mittee, consisting of one member from each State, to whom this 
clause among others was again referred, added the words “ and 
with the Indian tribes,’ and struck out the definite article before 
“power” at the beginning of what is now art. 1, sec. 8, of the 
Constitution.5 These alterations were “agreed to mem. con.,” 
leaving the clause as it now stands. It is to be regretted that we 
have not the reasons of the committee for making this change, 
which had the effect of giving Congress power, instead of the 
power, to regulate commerce. But it is not unlikely, as pointed 
out by Mr. Emmet in his argument in Gibbons v. Ogden,® that 
the change was made in order to discountenance the idea that 
because certain powers had been granted to Congress they were to 
be construed as exclusive without more, depriving the States of 
any further rights to exercise the same powers. It was strongly 
intimated by Chief Justice Marshall in that case — and his reason- 
ing can be explained on no other ground —that “as the word to 
‘regulate’ implies in its nature full power over the thing to be 
regulated, it excludes necessarily the action of all others that 
would perform the same operation on the same thing.”7 An 
important doctrine, supplementary to this statement, is laid down 
by the court five years later, in the case of Willson v. The Black 
Bird Creek Marsh Co.2 The court had early held, unanimously, 
that the power granted Congress to “ establish uniform laws on the 
subject of bankruptcies throughout the United States” did not 
render the State bankrupt law unconstitutional in the absence of 
congressional legislation.® Chief Justice Marshall had said, in 
the opinion of the court: “It is not the mere existence of the 
power, but its exercise, which is incompatible with the existence 
of the same power by the States. It is not the right to establish 
these uniform laws, but their actual establishment, which is incon- 
sistent with the partial acts of the States.” 1 





' 5 Elliot’s Debates, 130. | ® Jb, 363, 376. 

* Jb. 378. * Jb. 503. 

5 Jb. 506, 507. * g Wheat., at p. 85 (1824). 
7g Wheat., at p. 209 (1824). 8 2 Pet. 245 (1829). 

® Sturges v. Crowninshield, 4 Wheat. 122 (1819). 1 Jd, 251. 
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In Willson v. The Black Bird Creek Marsh Co., the Legislature 
of Delaware had authorized a company to reclaim a marsh by 
constructing a dam across a small navigable creek in which the 
tide ebbed and flowed. Willson and the other defendants, the 
owners of a sloop regularly licensed under the United States navi- 
gation laws, had broken and injured the dam in order to effect a 
passage. In defence to an action of trespass brought by the 
company, the defendants contended that the statute authorizing 
the dam was an unconstitutional regulation of commerce, relying 
on Gibbons v. Ogden. The Supreme Court, speaking through 
Chief Justice Marshall, unanimously held the statute constitutional. 
They pointed out that the legislation improved the value of the 
property, and probably the health of the inhabitants, near the 
marsh, adding: ‘Measures calculated to produce these objects, 
provided they do not come into collision with the powers of the 
general government, are undoubtedly within those which are re- 
served to the States.” Upon the point of regulating commerce, 
on account of the controversy to which this case has given rise, I 
quote the language of the court entire: “If Congress had passed 
any act which bore upon the case, — any act in execution of the 
power to. regulate commerce, the object of which was to control 
State legislation over these small navigable creeks into which the 
tide flows, and which abound throughout the lower country of the 
Middle and Southern States, — we should feel not much difficulty 
in saying that a State law coming in conflict with such act would 
be void. But Congress has passed no suchact. The repugnancy 
of the law of Delaware to the Constitution is placed entirely on 
its repugnancy to the power to regulate commerce with foreign 
nations and among the several States, a power which has not 
been so exercised as to affect the question. We do not think 
that the act empowering the Black Bird Creek Marsh Company to 
place a dam across the creek, can, under all the circumstances of 
the case, be considered as repugnant to the power to regulate 
commerce in its dormant state, or as being in conflict with any 
law passed on the subject.” ! 

This case is interesting as the first in which the court’ passed 
upon the constitutionality of a law which they treated as a police 
regulation, claimed to be in conflict with the power of Congress 
to regulate commerce. The case has been a source of continual 





1 2 Pet. 252. 
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controversy, but it has been repeatedly followed.' It lays down 
the same doctrine as to the power of Congress to regulate com- 
merce that was laid down in Sturges v. Crowinshield, as to the 
power to establish bankruptcy laws. “ It is not the mere existence 
of the power, but its exercise, which is incompatible with the exer- 
cise of the same power by the States.” The language and reason- 
ing of Gibbons v. Ogden, as explained by the shortly following 
decision in Willson v. The Black Bird Creek Marsh Co., seem to 
indicate the following doctrine. Congress has az exclusive power 
to regulate foreign and interstate commerce, which, while in exer- 
cise upon a given subject, precludes conflicting regulations by the 
States. The first question, therefore, in every case of a State law 
claimed to be in conflict with this clause of the Constitution, is 
whether Congress has regulated this subject. 

In order to determine whether Congress has regulated a given 
subject under its power to regulate foreign and interstate com- 
merce, the court has to construe the legislation, or the inaction, of 
Congress on that subject, as the case may be, for it is obvious 
that the absence of express legislation may indicate the will of 
Congress that no restraints shall be imposed whatever. To con- 
sider, first, the effect of legislation, it is to be said that the same 
question arises whenever a State law conflicts with a Federal one, 
for the Constitution provides that “This Constitution and the 
laws of the United States which shall be made in pursuance 
thereof, . . . shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary notwithstand- 
ing.”* As said by Chief Justice Marshall, in Gibbons v. Ogden,’ 
“The nullity of any act inconsistent with the Constitution is pro- 
duced by the declaration that the Constitution is the supreme law. 
The appropriate application of that part of the clause which con- 
fers the same supremacy on laws and treaties is to such acts of 
the State legislatures as do not transcend their powers, but, though 





1 See United States v. The New Bedford Bridge, 1 Wood. & M. 401, 424 (1846); 
License Cases, 5 How. 504, opinions of Taney, C. J., and Catron, J. (1847); Silliman v. 
The Hudson River Bridge Co., 4 Blatch. 409 (1859); Gilman v. Philadelphia, 3 Wall. 
713 (1865); The Passaic Bridges, 7d. 782; Escanaba Co. v. Chicago, 107 U. S. 678 
(1882) ; Willamette Iron Bridge Co. v. Hatch, 125 U.S, 1, 8 Sup. Ct. Rep. 811 (March 
19, 1888). 

? Art. vi. cl, 2. 
3g Wheat. 1, 210, 211, 
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enacted in the execution of acknowledged State powers, interfere 
with, or are contrary to, the laws of Congress made in pursuance 
of the Constitution, or some treaty made under the authority of 
the United States. In every such case the act of Congress, or the 
treaty, is supreme; and the law of the State, though enacted in the 
exercise of powers not controverted, must yield to it.” In that 
case the law of New York granting to Fulton and Livingston the 
monopoly of navigation by steam in the State waters was held 
void, as conflicting with the laws of the United States licensing the 
navigation of those waters. To take one other example: a State 
law authorized a bridge, which interfered with the passage of 
steamboats, to be constructed across a river flowing through 
several States. The law was held unconstitutional on the ground 
that commerce upon the river had been regulated by express con- 
gressional legislation.! Just as it is possible for Congress by 
express legislation to deprive the States of some of the power to 
regulate commerce which they previously possessed, so Congress 
can indicate by express legislation its will that a State shall not be 
deprived of the right to enact certain regulations of commerce 
previously permissible and constitutional. This, Congress has 
done in case of pilotage® and quarantine laws.? Congress can 
by adoption make valid a hitherto unconstitutional State regulation 
of commerce.* But it would seem that Congress cannot authorize 
commercial legislation by the States, for this would be a delegation 
by Congress of its powers.° It may be added that when Congress 
has by statute regulated a given subject, the statute would gener- 
ally be construed to have expressed the whole mind of Congress 
upon that subject, so that any additional or supplementary laws 
by the States would be in conflict with the regulation exercised by 
Congress. 

When, however, there is no express legislation upon the subject, 
the question whether Congress has exercised its power of regulation 
over it becomes more difficult; for the inaction of Congress has to 





1! The first Wheeling Bridge case, State of Pennsylvania v. The Wheeling Bridge Co., 
13 How. 518 (1851). 

£ U.S. Rev. Stat. 4235; Cooley v. Port Wardens, ost, p. 298. 

3U. S. Rev. Stat., Title lviii.; Morgan v. Louisiana, fost, p. 300. 

“ Compare the second Wheeling Bridge case, State of Pennsylvania v. Wheeling & 
Belmont Bridge Co., 18 How. 421 (1855). 

® See Cooley v. Port Wardens, 12 How. 299 (1857). This point was not passed 
upon in the decision. See, also, Gibbons v. Ogden, 9 Wheat. 1, 207. 
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be construed. A case which greatly simplified this question, and at 
the same time offered a solution to the much-vexed problem how 
far the States had the power to regulate foreign and interstate 
commerce, was Cooley v. The Port Wardens.’ A pilotage law of 
Pennsylvania provided that every vessel neglecting or refusing to 
take a pilot when one could be had, should pay one-half the 
regular pilotage fee to the port wardens. The plaintiff in error 
was the consignee of a vessel which had thus neglected to take a 
pilot. To an action of debt by the Board of Wardens, he set up 
that the vessel was at the time engaged in interstate trade under 
a coasting license of the United States. The court, speaking 
through Mr. Justice Curtis, held that the law was such a regula- 
tion of foreign and interstate commerce as may be constitutionally 
enacted by the States in the absence of congressional legislation 
on the subject; that the nature of the power to regulate commerce 
does not in all cases require that a similar power should not exist 
in the States. “The power to regulate commerce embraces a 
vast field, containing not only many, but exceedingly various, sub- 
jects, quite unlike in their nature; some imperatively demanding 
a single uniform rule, operating equally on the commerce of the 
United States in every port; and some, like the subject now in 
question, as imperatively demanding that diversity which alone 
can meet the necessities of navigation. . . . Whatever subjects 
of this power are in their nature national, or admit only of one 
uniform system, or plan of regulation, may justly be said to be of 
such a nature as to require exclusive legislation by Congress.” 
The decision has been treated in the later cases as establishing the 
rule that, whatever subjects do not admit of a uniform national 
system, or plan of regulation, may be regulated by the States in 
the absence of congressional legislation upon the subjects.2, The 
principle of Cooley v. Port Wardens has been made by the 
Supreme Court the basis of a rule of construction applicable to 





112 How. 299 (1851). 

*The rule in Cooley v. Port Wardens was hinted at as early as Gibbons v. Ogden, 
9 Wheat. 1, 195 (1824). Cases in accord are case of the State Freight Tax, 15 Wall. 
232, 279 (1872); County of Mobile v. Kendall, 102 U. S. 691 (1880); Transportation 
Co. v. Parkersburg, 107 U.S. 691 (1882); Brown v. Houston, 114 U. S. 622, 630 
(1884), semble. Other cases are collected in Wabash Ry. Co. v. Illinois, 118 U.S. §57, 
585, and Robbins v. Shelby Taxing District, 120 U.S. 489, 492 (1886). The principle 
was lately recognized in Bowman v. Chicago & N. W. Ry. Co., 125 U.S. 465, 8 Sup. Ct. 
Rep. 689, 696 (1888). 
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the inaction of Congress. It is thus stated by Mr. Justice Bradley, 
in the opinion of the court in Robbins v. Shelby Taxing District :! 
“ Another established doctrine of this court is, that where the 
power of Congress to regulate is exclusive, the failure of Congress 
to make express regulations indicates its will that the subject shall 
be left free from restrictions or impositions; and any regulation 
of the subject by the States, except in matters of local concern 
only, as hereafter mentioned, is repugnant to such freedom.” An 
ample number of cases are cited in the opinion in support of this 
proposition.” The exception stated by Judge Bradley would seem 
to indicate that the rule was not absolutely rigid, but simply one of 
construction. This exception was made the ground of the decision 
in County of Mobile v. Kimball,? holding constitutional State 
legislation for the improvement of Mobile harbor. The court 
say: “Inaction of Congress upon these subjects of a local nature 
or operation, unlike its inaction upon matters affecting all the 
States and requiring uniformity of regulation, is not to be taken 
as a declaration that nothing shall be done with respect to them, 
but is rather to be deemed a declaration that for the time being, 
and until it sees fit to act, they may be regulated by State 
authority.” * In the recent Iowa liquor-law case, Bowman v. Chi- 
cago & N. W. Ry. Co.,® the court say: ‘“ The question, therefore, 
may be still considered in each case as it arises, whether 
the fact that Congress has failed in the particular instance to 
provide by law a regulation of commerce among the States is 
conclusive of its intention that the subject shall be free from all 
positive regulation, or that until it positively interferes, such com- 
merce may be left to be freely dealt with by the respective States.” 
The question whether the inaction of Congress was to be taken 
as equivalent to a declaration that the interstate transportation of 
intoxicating liquors should be subject to no restraints, and there- 





1120 U. S. 489, 493 (1886). 

*To the cases there collected the following may be added to complete the sequence 
of cases: Hinson v. Lott, 8 Wall. 148, 152 (1868); Welton v. State of Missouri, 91 
U. S. 275, 282 (1875), perhaps the first case where the court lay down the rule; Trans- 
portation Co. v. Parkersburg, 107 U.S. 691, 702 (1882); Philadelphia Steamship Co. z. 
Pennsylvania, 122 U.S. 326, 336; Bowman v. Chicago & N. W. Ry. Co., 125 U. S. 465, 
8 Sup. Ct. Rep. 689 (1888). 

3102 U. S. 691, 699 (1880). 

‘To the same effect is Transportation Co. v. Parkersburg, 107 U. S. 691 (1882). 

5125 U.S. 483, 8 Sup. Ct. Rep. 689, 697. 
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fore State regulation of the subject was excluded, was treated as 
an exceedingly nice question of construction.1 Besides general 
reasoning, the court made use of various statutes of the United 

States, upon kindred subjects, to interpret the failure of Congress 
to regulate the matter by legislation. 

_ The preceding discussion of the general doctrines pertaining 
to the regulation of foreign and interstate commerce has seemed 
necessary to a clear understanding of the grounds upon which 
quarantine laws are to be sustained, and the limits within which 
they are constitutional. The right of the State to enact quarantine 
laws has been assumed from the beginning in the decisions of the 
Supreme Court, and was never brought into question down to so 
late a date as 1885. In Gibbons v. Ogden? these laws are named 
by Chief Justice Marshall as a component part “ of that immense 
mass of legislation which embraces everything within the territory 
of a State not surrendered to the general government.” It is also 
said of quarantine laws, ‘ The constitutionality of such laws has 
never, so far as we are informed, been denied.” Many dicta to 
the same effect may be found in later cases.2 In Peete v. Mor- 
gan,* the court say, “ That the power to establish quarantine laws 
rests with the States, and has not been surrendered to the general 
government, is settled in Gibbons v. Ogden.” In Morgan v. 
Louisiana,® the plaintiff in error had obtained in the court of 
original jurisdiction an injunction against the Louisiana Board of 
Health, forbidding the collection of the fee allowed for examina- 
tion of vessels by the quarantine laws of the State. This decision 
was reversed by the Supreme Court of Louisiana.6 The Supreme 
Court of the United States, speaking through Mr. Justice Miller, 
expressed an opinion substantially as follows: Since the statute 
provided that the fees collected should go wholly to defray 
quarantine expenses, and the fees were in compensation for ser- 
vices actually rendered, there was no tax or duty of tonnage im- 





‘In Groves v. Slaughter, 15 Pet. 449 (1841), the court were of the opinion that a 
State could prohibit the introduction of slaves for the purpose of sale without violating 
the commercial clause of the Constitution. 

29 Wheat. 1, 203, 205 (1824). 

* For example, in City of New York v. Miln, 11 Pet. 102, 142 (1837); The License 
Cases, 5 How. 504, 581, 632 (1847); Passenger Cases, 7 How. 283, 414, 484 (1849); 
Gilman v. Philadelphia, 3 Wall. 713, 730 (1865). 

4 19 Wall. 581, 582 (1873). 

* 118 U.S. 455 (1886). i 

® Railroad and Steamboat Company v. Board of Health, 36 La. An. 666 (1884). 
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posed. The law was, indeed, necessarily a regulation of commerce 
with foreign nations and among the several States, since it inter- 
rupted the voyage of vessels coming from other States. Neverthe- 
less, such legislation was permissible to the State, for (1) Congress 
had expressly recognized the power of the States to enact quaran- 
tine laws,! and (2) such laws belong to the class of local regula- 
tions which are valid until displaced, or contravened by congres- 
sional legislation. The subject of quarantine requires rules 
varying with the locality, and so falls within the rule established 
by the closely analogous case of Cooley v. Port Wardens. 

The position taken by the court seems a strong one, although 
it may not be altogether clear that the subject of quarantine does 
not in fact admit of a national, uniform plan or system of regula- 
tion. At least it may be said that the States have power to pass 
such regulation because the power of Congress to regulate com- 
merce has remained upon the subject “in its dormant state,” for 
there is express legislation by Congress to show that it has never 
intended to take away the regulation of that subject from the 
States. In addition to the cases already cited, there are decisions 
of the Supreme Courts of Missouri? and Massachusetts affirming 
the constitutionality of quarantine laws. In the Massachusetts 
case a regulation was held constitutional which required that a// 
rags arriving from any foreign port, before being discharged, should 
be disinfected in a manner satisfactory to the Board of Health, 
at the expense of the owner.? Another ground upon which to 
sustain such a law as the one just referred to is suggested by the 
court in Bowman v. Chicago & N. W. Ry. Co., just cited, in order to 
avoid the argument from analogy used by the dissenting judges. 
It is said that a State may exclude such articles as infected rags, 
diseased cattle, or decayed meat, because “such articles are not 
merchantable. They are not legitimate subjects of trade and 
commerce. They may be rightly outlawed as intrinsically and 
directly the immediate sources and cause of destruction to human 
health and life.” It may be asked, Who is to determine when a 
given article is ‘‘ merchantable,” or a “legitimate subject of trade 
and commerce”? Under the court’s decision, the States cannot 





1U. S. Rev. Stat., Tit. lviii. 

* City of St. Louis v. McCoy, 18 Mo. 238 (1853); s.c. 19 Mo. 13. 

3 Train v. Boston Disinfecting Co., 144 Mass. 523 (1887). See, also, Bowman v. 
Chicago & N. W. Ry. Co., 8 Sup. Ct. Rep. 689, 700; s. c. 125 U.S. 465. 
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decide this question. The court itself would hardly assume the 
prerogatives. There is nothing left but to construe the action or 
inaction of Congress upon the subject. Perhaps the case of the 
infected rags may be distinguished from that of intoxicating liquors, 
upon the ground that the inaction of Congress is to be construed 
differently upon the two subjects.! 

Having seen that the power of Congress to regulate commerce 
does not deprive the States of the right to enact quarantine laws 
in the absence of express legislation by Congress upon the subject, 
we will now inquire what limitations that power of regulating 
imposes upon the scope of the provisions of such laws. Only 
with great hesitation can any generalization be offered upon a 
subject as yet so inchoate and undeveloped by decisions, at the 
same time so important as involving the limits of State power. 
Some limit, however, there must be. It cannot be permitted that 
a State, although legislating upon an appropriate subject, should 
embarrass the commerce of the whole country by unnecessary and 
indiscriminate legislation. It would be equally improper to deny 
to a State legislative power to the extent necessary to render 
effective laws upon subjects appropriate to the States. Between 
these limits two rules are conceivable: first, to allow the States any 
reasonable regulations ; second, any absolutely necessary regulations. 
In such a matter, however, as State interference with foreign and 
national commerce, it may be said that only that legislation is 
reasonable which is absolutely necessary. Of course a court 
would be very loath to decide that a particular regulation of a 
quarantine law was unnecessary for the protection of health. Yet, 
however delicate the questions involved, the provisions of a quar- 
antine law are legally no more sacred than any other police regu- 
lation; and after every reasonable presumption in favor of their 
validity, the court is still bound to use its common sense in the 
matter. The question is, When do State regulations of foreign 
and interstate commerce permissible in regard to their subject 
become unconstitutional on account of their scope? The Consti- 
tution-makers dealt with just this question in the case of State 
inspection laws, and have given an express rule in that instance: 
“No State shall, without the consent of the Congress, lay any imposts 
or duties on imports or exports, except what may be adsolutely 





1 See U.S. Rev. Stat., Tit. lviii., recognizing the health laws of the States. 
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necessary for executing its inspection laws.” The true answer 
to the question proposed is believed to be a generalization of the 
rule given by the Constitution. It is interesting to notice how 
near the language of the courts has unconsciously approached that 
of the Constitution. We shall be necessarily confined, in our 
inquiry, to analogous cases, for this question has not yet arisen in 
case of a quarantine law. It has been intimated, however, and 
can hardly be doubted, that although a State quarantine law may 
tax a vessel with the cost of inspection,” it cannot constitutionally 
thus exact more than is necessary to defray quarantine expenses.® 
Such excessive fees would probably be treated as in conflict with 
the regulation of commerce by Congress under the rule estab- 
lished by Brown v. Maryland.* Of course the expression “ abso- 
lutely necessary” is to be taken with a grain of salt, for in one 
sense no provision is absolutely necessary. Essential to the 
accomplishment of the purpose of the law seems to be the idea. 

It was said by Mr. Justice McLean in the License Cases,° “ To 
guard the health and safety of the community, the laws of a State 
may prohibit an importer from landing his goods, and may some- 
times authorize their destruction. But this exception to the 
operation of a general commercial law is limited to the existing 
exigency.” The cases applying this rule are comparatively recent. 
One of the first is Jz re Ah Fong.® A California statute provided 
for the inspection of alien immigrants, and prohibited the landing 
of any person who had been a pauper or was likely to become a 
public charge, any convicted criminal or lewd woman, unless a 
fee was paid or a penal bond given on behalf of the vessel to 
save harmless any State municipality from expense on their 
account. The plaintiff, a Chinese woman, being detained on board 
a vessel by order of the inspector, sued out a writ of hadeas 
corpus before the United States Circuit Court. Mr. Justice Field 
conceded that “the police power of the State may be exercised 
by precautionary measures against the increase of crime and 
pauperism, or the spread of infectious diseases. . . . But 





1 Constitution, Art. i. sec. 10. 

* Passenger Cases, 7 How. 283, 484 (1849); Morgan v. Louisiana, supra. 

3 Passenger Cases, 7 How. 283, 570; Patterson’s Federal Restraints on State Action, 
117. 

“12 Wheat. 419 (1827). 

° 5 How. 504, 592 (1847). 

3 Sawyer, 144 (1874). 
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the extent of the power of the State to exclude a foreigner from 
its territory is limited by the right of self-defence.”! The statute 
in question exceeded that limit, and was unconstitutional. Upon 
the same facts, the same rule was laid down by the Supreme Court 
in Chy Lung v. Freeman,” speaking through Mr. Justice Miller: 
“ We are not called upon by this statute to decide for or against 
the right of a State, in the absence of legislation by Congress, to 
protect herself by necessary and proper laws against paupers and 
convicted criminals from abroad; nor to lay down the definite 
limit of such right, if it exists. Such a right can only arise from 
a vital necessity for its exercise, and cannot be claimed beyond the 
scope of that necessity.” The development of this line of deci- 
sions was cut short by Henderson v. Mayor of New York,® a 
case arising from a similar law of New York, applying, however, 
to all passengers without discrimination. The court held that the 
object of foreign immigration admitted of a national uniform rule, 
and its regulation by the States for any purpose whatsoever was 
in conflict with the power to regulate commerce granted to Con- 
gress.4 The question whether or how far the States can exclude 
actual paupers or convicts was left open. 

The most important case on this question, and one which may 
fairly be said to lay down the principle that a State police law can- 
not constitutionally interfere with foreign or interstate commerce to 
a greater extent than the strict necessity of the case requires, is 
Railroad Co. v. Husen,® overruling the Supreme Court of Mis- 
souri. An act of the Missouri Legislature provided that no Texas, 
Mexican, or Indian cattle should be conveyed into the State during 
a period comprising eight months in each year. Transportation of 
such cattle by railroads or steamboats through the State without 
unloading was excepted, but the carriers were made liable for all 
damage from Texas cattle-fever communicated along the route. 
An action was brought against a railroad company under the latter 
provision. A similar action under an Illinois statute, forbidding 
entirely the importation or keeping of Texas cattle, had been held 
constitutional by the Supreme Court of Illinois,® upon the grounds 
that the act was a police regulation, and therefore it was unneces- 
sary to decide whether or not it was a regulation of commerce; 





1 3 Sawyer, 152. ® 92 U. S. 275, 280 (1875). 3 92 U.S. 259 (1875). 
4 People v. Compagnie Gén, Transatlantique, 107 U. S. 59 (1882), accord. 
® 95 U.S. 465 (1877). ® Yeazel v. Alexander, 58 Ill. 254 (1871). 
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that the extent of prohibition necessary for the purpose of the law 
was a question for the Legislature, not subject to the supervision of 
the courts, unless in case of “glaring abuse of power.” It is 
instructive to compare with this the reasoning of the Supreme 
Court, in their unanimous opinion, delivered by Mr. Justice 
Strong. The first proposition is, that the law in question “is a 
plain regulation of interstate commerce, —a regulation extending | 
to prohibition.” It is conceded that under the police power a State 
is justified in excluding ‘“ property dangerous to the property of 
citizens of the State; for example, animals having contagious or 
infectious diseases. . .. . But whatever may be the nature and 
reach of the police power, it cannot be exercised over a subject 
confided exclusively to Congress by the Federal Constitution. 
. . . While for the purpose of self-protection it [the State] 
may establish quarantine and reasonable inspection laws, it may 
not interfere with transportation into or through the State, beyond 
what is absolutely necessary for its self-protection.! It may not, 
under cover of exerting its police powers, substantially prohibit or 
burden either foreign or interstate commerce.” Henderson v. The 
Mayor of New York and Chy Lung v. Freeman are there cited, 
and it is said: ‘‘ Neither of these cases denied the right of the State 
to protect herself against paupers, convicted criminals, or lewd 
women, by necessary and proper laws, in the absence of legislation 
by Congress, but it was ruled that the right could only arise from 
vital necessity, and that it could not be carried beyond the scope 
of that necessity. . . . They deny validity to any State legis- 
lation professing to be an exercise of police power for protection 
against evils from abroad, which is beyond the necessity for its 
exercise, wherever it interferes with the rights and powers of the 
Federal government.” The court refused to concur with Yeazel 
v. Alexander in holding that the courts could not inquire whether 
the prohibition did not extend beyond the dangers to be appre- 
hended, saying, that, as the range of the police power of the State 
“sometimes comes very near to the field committed by the Con- 
stitution to Congress, it is the duty of the courts to guard vigi- 
lantly against any needless intrusion.” 





1Quoted with approval by the court in Bowman v. Chicago & N. W. Ry. Co., 125 U.S. 
465, 492, 8 Sup. Ct. Rep. 689, 702 (1888). At p. 513, in the dissenting opinion of Waite, 
C. J., Harlan and Gray, JJ., it is said, “It was only because the Missouri statute embraced 
cattle that were free from the disease that it was declared unconstitutional.” 
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The doctrine of the case seems to be that a State police law 
which obstructs interstate commerce to a greater extent than is 
strictly necessary for the accomplishment of the purpose of the 
law, is an unconstitutional regulation of commerce. At the argu- 
ment, counsel were compelled to admit that Texas cattle kept fora 
certain time away from their native range — for example, wintered 
in lowaor Nebraska — would not impart the disease, but would be 
excluded by the law.’ The principle of the case applies to quar- 
antine laws as well. The Missouri law seems indistinguishable 
from a quarantine law, save in the scope of its prohibitory pro- 
visions. Instead of only for a few days, the dangerous property 
was forbidden entrance during eight months; instead of only a 
few ports, a large territory was included in the prohibition. To 
that extent the temporary and local character of quarantine regu- 
lations was lost. As the court points out, the law provided for no 
examination to determine what cattle were diseased. A quaran- 
tine to be effectual must exclude all persons or property danger- 
ously liable to impart the disease. Texas cattle, not themselves 
betraying any symptom of disease, it is said, can impart it. 
Moreover, an examination is material only because it diminishes 
to a minimum the prohibition of intercourse with the region quar- 
antined against. This reasoning of the court applies with equal 
force to State port regulations, pilotage, inspection, and quar- 
antine laws. The line must be drawn somewhere, and it is con- 
ceived that the rule in Railroad Company v. Husen draws it just 
where the Constitution makers intended, and indeed at the only 
place possible in the nature of the subject, giving to the States all 
necessary power, but protecting foreign and interstate commerce 
from unnecessary interference. The conclusion we have reached 
from this line of cases is that a quarantine law whose provisions 
burden foreign or interstate commerce to an extent greater than 
the protection of health requires, is an unconstitutional regulation 
of commerce by the State. 

The rule in Railroad Company v. Husen would seem to apply 
with equal force to a quarantine declared, it may be on account of 
a popular panic, under circumstances in which it was “so clear 
and palpable as to be perceptible to any mind at first blush” that 
there was no reason to apprehend danger from the place quar- 
antined against. It may fairly be said to be absolutely necessary 





1 Note by counsel in 6 Cent. Law Jour. 217. 
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to the protection of the public health that a quarantine should be 
declared whenever there is reasonable apprehension of danger of 
pestilence from the place quarantined against, no matter if it 
turned out later that there was no actual danger. A court ought 
not, in so serious a matter, to interfere except in a case clear 
beyond a reasonable doubt.’ But if such a case is before them, 
it seems the unnecessary regulation of interstate or foreign com- 
merce ought to be declared unconstitutional; for since it was in no 
sense necessary to the protection of health, it cannot shelter itself 
under the police power. The question is, not whether danger 
actually existed, but whether there was sufficient reason to appre- 
hend danger to justify the establishment of a quarantine law; and if 
this question admits of a reasonable doubt, the quarantine must be 
declared constitutional, at least unless it is maintained after all 
reason to believe it necessary has ceased. The only authorities 
of direct application the writer has found are dicta of Chief Justice 
Taney in The Passenger Cases,” and of the Court of Appeals of 
Maryland, in an early case. Chief Justice Taney goes to the 
length of saying, ‘“‘ However groundless the apprehension, and 
however injurious and uncalled for such [quarantine] regulations 
may be, still, if adopted by the State, they must be obeyed, and 
the courts of the United States cannot treat them as nullities.” 
These dicta would go so far as to exclude any interference by the 
courts, at least so long as there was no enactment of laws for 
other and unlawful purposes under color of quarantine laws. In 
point of authority the dicta alluded to cannot be considered of 
much weight. 

There is additional reason to regard as unconstitutional a quar- 
antine regulation clearly not necessary for the protection of 
health, when the regulation is also manifestly enacted for other 
purposes; for example, as acommercial retaliation for being quar- 
antined against, —a not infrequent resort in order to compel the 





1The question left before the court is just such a one as arises when a court is called 
upon to reverse the action of a jury or a lower court in deciding questions of fact. In 
order to interfere, the court must be satisfied clearly that upon the evidence presented 
reasonable men could not fairly have reached that decision. There must be no room for 
a reasonable difference of opinion. See an article on ‘‘ Constitutionality of Legislation : 
The Precise Question for a Court.” The Nation, April 10, 1884. 

27 How. 283, 484 (1849). 

3 Harrison v. Mayor and City Council of Baltimore, 1 Gill, 264, 277 (1843). See, 
also, an article on Quarantine Law in 1 South. L. J. & Rep., pp. 161, 173 ef seg. 
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repeal of a quarantine regulation considered to be unjust. It was 
said by Mr. Webster, in his argument in Gibbons v. Ogden, 
“While a health law is reasonable, it is a health law; but if under 
color of it enactments should be made for other purposes, such 
enactments might be void.” As is said by the Supreme Court of 
Massachusetts, in the case of Austin v. Murray,? “The law will 
not allow the right of property to be invaded under the guise of 
a police regulation for the preservation of health, when it is 
manifest that such is not the object and purpose of the regula- 
tion.” In that case the selectmen of the town of Charlestown 
had been authorized by statute to make regulations for the inter- 
ment of the dead, and to “establish the police of the burying- 
grounds.” They made a by-law that no one should bring any 
dead body into the town for burial without the written consent of 
a majority of the selectmen. One of the grounds upon which 
the by-law was held void was that it was manifest that it was “ not 
a police regulation, made in good faith, for the preservation of 
the health.” This principle has been recently applied by the 
New York Court of Appeal, in the Matter of Application of 
Jacobs,® holding unconstitutional a law prohibiting the manufact- 
ure of cigars in tenement-houses, as depriving persons of liberty 
and property in the guise of a police regulation. The doctrine 
was recently approved by the Supreme Court in Mugler v. Kansas,‘ 
in an emphatic statement.*° Constitutional limitations cannot be 
evaded by adopting the guise of police regulations. 

The question before the court in such a case seems to be much 
the same as the one whether in a given case a tax has been 
levied, or the right of eminent domain exercised for a public 
purpose. The rule in case of taxation is thus stated by Judge 
Cooley: “ Primarily, the determination, what is a public purpose, 
belongs to the Legislature, and its action is subject to no review or 
restraint so long as it is not manifestly colorable. All cases of 
doubt must be solved in favor of the validity of legislative action, 
for the obvious reason that the question is legislative, and only 





1g Wheat. 1, 20 (1824). ? 33 Mass. 121, 126 (1834). 

398 N. Y. 98 (1885). * 123 U.S. 623, 661 (1887). 

5 Dicta to the same effect will be found in State v. Fisher, 52 Mo. 174, 177 (1873); 
Train v. Boston Disinfecting Co., 144 Mass. 523, 587 (1387); Powell v. Commonwealth 
of Pennsylvania, 127 U. S. 678, 8 Sup. Ct. Rep. 992, April 9, 1888; s.c. 16 Wash. Law 
Rep. 272. 
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becomes judicial when there is a plain excess of legislative 
authority. A court can only arrest the proceedings and declare 
a levy void when the absence of public interest in the purpose 
for which the funds are to be raised is so clear and palpable as to 
be perceptible to any mind at first blush.”' A very similar ques- 
tion has arisen in case of the regulation by the Legislature of 
corporations holding inviolable charters. Such laws, purporting 
to be police regulations, “must have reference to the comfort, 
safety, or welfare of society; they must not be in conflict with 
any of the provisions of the charter; and they must not under 
pretence of regulation take away from the corporation any of the 
essential rights and privileges which the charter confers. In short, 
they must be police regulations in fact, and not amendments of 
the charter in curtailment of the corporate franchise.”* If it be 
clear and manifest beyond a reasonable doubt that under color of 
quarantine a regulation seeks to accomplish other and unlawful 
purposes, a court is authorized to declare it unconstitutional. It 
seems necessary, however, that an express constitutional provision 
should be violated. 

It may be contended with some force that when a quarantine 
regulation is not a bona@ fide exercise of police power, it deprives a 
person of liberty or property without due process of law, within 
the meaning of the Fourteenth Amendment. As we have seen, it 
is practically impossible for ‘ process of law” to be provided by 
quarantine laws on account of their necessarily summary charac- 
ter. It is, of course, out of the question that one compelled to 
submit to sanitary. regulations imposed to prevent actual or 
reasonably apprehended danger should be heard to say that his 
constitutional rights had been violated simply because, as it turned 
out, there was no danger of his communicating the disease. 
‘Such a position, if pushed to its logical conclusion, would utterly 
overthrow the exercise of the police power by the State.”% But 
in the case we are now considering, the police power is out of 
the question. That the deprivation is only temporary can make 
no difference. The question would, however, be a nice one, for 





1 Cooley, Princ. Const. Law, 58, 59. See, also, S. & V. R.R. Co. v. City of Stockton, 
41 Cal. 147, 175 (1871); The Tide Water Company zw. Coster, 18 N. J. Eq. 518, 521 
(1866). 

* Cooley, Const. Lim. 4th ed. 719. 

3 State v. Addington, 77 Mo. 110, 117 (1882), an oleomargarine case. See, also, 
Train v. Boston Disinfecting Co., 144 Mass. 523, 531 (1887). 
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while the person in quarantine is forcibly prevented from going to 
the only place to which he desires to go, from carrying his goods 
to the only point to which he chooses to take them, he is unre- 
stricted as to going or taking his goods anywhere else.! An act 
prohibiting the manufacture or sale of substitutes for dairy butter, 
however wholesome, was held unconstitutional in New York, on 
the ground that the statute being clearly only a colorable police 
law, the makers of oleomargarine were deprived of their liberty 
without due process of law.?, The same view is expressed by Mr. 
Justice Field, in Mann v. Illinois.* “ By the term ‘liberty,’ as used 
in the provision [Fourteenth Amendment], something more is 
meant than mere freedom from physical restraint or the bounds of 
a prison. It means freedom to go where one may choose, and to 
act in such manner, not inconsistent with equal rights of others, 
as his judgment may dictate for the promotion of his happiness.” 4 
When the action of one becomes inconsistent with the equal 
rights of others, it is the province of police legislation to deter- 
mine.> This idea has been paradoxically expressed as follows: 
“By the police power we understand a power vested in executive 
officers of the government under certain circumstances to deprive 
a person of liberty or property without process of law.”® Ac- 
cording to this view, the moment the quarantine regulation ceases 
to be a bona fide exercise of police power, it violates the Four- 
teenth Amendment by depriving a person of liberty or property 
without due process of law. 





1 Compare Bird v. Jones, 7 Q. B. 742. 

* The People v. Marx, 99 N. Y. 377. See, also, Matter of the Application of Jacobs, 
98 N. Y. 98 (1885). The decision in State v. Addington, 77 Mo. 110 (1882), and 
Powell v. Commonwealth, 114 Penn. St. 265 (1886), are not contra upon this point, for 
they proceed upon the ground that the law must be considered a dond fide police regula- 
tion for the prevention of fraud, such as, for example, an act prohibiting the sale of pure 
milk mixed with pure water. Commonwealth v. Waite, 11 All. 264 (1865). The Penn- 
sylvania decision has since been affirmed by the Supreme Court, upon the ground that 
the court was unable to affirm that the legislation had no real or substantial relation to 
the protection of the public health, or the prevention of fraud. If such were not the 
case, however, it is intimated that the Fourteenth Amendment would be violated. 
Powell v. Commonwealth of Pennsylvania, 127 U.S. 678, 8 Sup. Ct. Rep. 992 (April 9, 
1886); s.c. 16 Wash. Law Rep. 262. 

394 U. S. 113, 142 (1876). 

* See, also, the Slaughter-House Cases, 16 Wall. 36, dissenting opinion of Bradley, J., 
at p. 122; Swayne, J., at p. 127. 

> Mugler v. Kansas, 123 U. S. 623, 660 (1887). 

®6N. J. Law Journal, 135. 
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It is conceived, however, that such a regulation may be held 
unconstitutional without resort to the doubtful, and, as the writer 
believes, strained, constitutional construction of the above view. 
In the case of Crandall v. State of Nevada,’ the Supreme Court 
held unconstitutional a statute of Nevada imposing a tax of one 
dollar upon every person transported out of the State by a carrier, 
upon the ground, amongst others, that it was one of the rights of 
citizens of the United States to have access to the seat of govern- 
ment, the ports of entry, and the various Federal offices and courts 
throughout the United States. As no constitutional principle 
works in isolation independently of others, it is improbable that 
a bona fide police regulation of a State would be treated as a 
violation of this right. Yet when the law, purporting to be for 
the protection of health, establishes a quarantine clearly for other 
purposes, it would seem to be no longer within the protection of 
the police power, and to become unconstitutional under the 
decision of Crandall v. State of Nevada, as “ abridging the privi- 
lege or immunities of citizens of the United States,” in violation 
of the Fourteenth Amendment.? Swch a law would also be, it is 
conceived, necessarily an unconstitutional regulation of commerce 
by a State. If, as we saw reason to think, a State cannot, even in 
the bona fide exercise of its police power, burden foreign or inter- 
state commerce to an extent greater than is absolutely necessary 
to accomplish the purpose of the law, a fortiori a State cannot 
regulate such commerce under the mere pretence of police legis- 
lation. Whatever may be thought of the rule in Railroad Co. v. 
Husen,’ it seems beyond question that a State cannot in the guise 
of police regulations impose burdens or restrictions which, as in 
case of quarantine laws, operate directly and immediately upon 
foreign or interstate commerce itself.* 

The above considerations apply to quarantine regulations en- 
acted by the States as well as to those enacted by local or general 
boards of health, acting under powers conferred by the Legis- 
lature. In the latter case, however, there must be considered the 
additional element, in what terms the delegated powers are granted. 
It is surmised that such a board would seldom be found, upon a 





16 Wall. 35 (1867); and see Corfield v. Coryell, 4 Wash. C. Ct. 371, 381. 
* See Slaughter-House Cases, 16 Wall. 36, at p. 79 (1872). 

#95 U.S. 465 (1877). 

4 Supra, p. 277. 





312 HARVARD LAW REVIEW. 


true construction, to have power to declare a quarantine for any 
other purpose than the protection of the public health. 

One other limitation upon the rights of the States to enact 
quarantine laws remains to be considered, namely, the effects of 
quarantine legislation by Congress under its power to regulate 
commerce. If Congress can constitutionally enact quarantine 
laws, as we have seen the Constitution make them, the “ supreme 
law of the land,” all conflicting State legislation becomes void. 
That Congress has the right to pass quarantine laws has been 
the opinion expressed by some of the greatest commentators 
upon the Constitution." If a quarantine law is in its nature a 
regulation of foreign and interstate commerce, it follows that Con- 
gress has power to enact it. In the language of Judge Cooley, 
repeatedly quoted by the Supreme Court,? “It is not doubted 
that Congress has the power to go beyond the general regulations 
of commerce which it is accustomed to establish, and to descend 
to the most minute directions, if it shall be deemed advisable; and 
to whatever extent ground shall be covered by these directions, 
the exercise of State power is excluded. Congress may establish 
police regulations, as well as the States; confining their operation 
to those subjects over which it is given control by the Constitu- 
tion.”* Turning to judicial opinions, it is intimated by Chief 
Justice Marshall, in Gibbons v. Ogden,‘ that possibly Congress has 
power to pass laws upon such subjects as quarantine “ for national 
purposes ” where the power “‘is clearly incidental to some power 
which is expressly given.” 

It is said by Mr. Justice Wayne, in the Passenger Cases,® that 
the States retain under the Constitution “ qualified rights to protect 
their inhabitants from disease; imperfect and qualified, because 
the commercial power which Congress has is necessarily connected 
with quarantine. And Congress may, by adoption, presently and 
for the future, provide for the observance of such State laws, mak- 
ing such alterations as the interests and convenience of commerce 





1 Tucker’s Blackstone, App. 251 (1803); 2 Story, Const. 1071; Cooley, Princ. Const. 
Law, 74; Const. Lim. 5th ed. 724 (*586). The opposite view is taken in an article upon 
Quarantine Law, 1 South. L. J. & Rep. 160 (1881). 

® Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196, 215 (1884); W. U. Telegraph 
Co. v. Pendleton, 122 U. S. 347, 355. 

3 Cooley, Const. Lim. 5th ed. 724 (*586). 

4 9 Wheat. 203, 204 (1824). 

5 7 How. 283, 424 (1849). 
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and navigation may require, always keeping in mind that the great 
object of quarantine shall be secured.” That Congress has power 
to assume entire control of the matter of quarantine is taken for 
granted by the court in Morgan v. Louisiana.' Indeed, at this i 
time the question seems hardly to admit of doubt. ; 


The principal actual legislation of Congress upon this subject 
has been as follows:? The first act upon the subject, approved 1 
May 27, 1796, authorized the President “to direct the revenue 
officers, and the officers commanding forts and revenue-cutters, to 


aid in the execution of quarantine, and also in the execution of 
the health laws of the States, respectively, in such manner as may 
to him appear necessary.” * This was repealed by the Act of 
February 25, 1799,‘ preserved in Title LVIII. of the Revised 
Statutes. This act requires United States revenue and other offi- 
cers to observe, and, under the direction of the Treasury, to aid in 
the execution of the health laws of the States. Additional clauses 
provide specifically for the execution of the United States revenue 
laws in such a manner as not to conflict with State quarantine 
laws. The Act of Aprii 29, 1878,° provides that no vessel or 
vehicle, coming from foreign ports or countries where ‘contagious 
or infectious diseases may exist, or carrying persons, merchandise, 
or animals affected with such disease, shall enter any port of the 
United States, or pass its boundaries with foreign States, contrary 
to the provisions of the quarantine laws of any State into or 
‘through which the vessel or vehicle may pass, and except subject 
to additional regulations, to be prescribed as the act provides. 
This language is broad enough to cover quarantines by land as 
well as by sea. The act also provides for reports by the United 
States consuls of the sanitary condition of infected ports, and of 
vessels leaving for the United States having on board passengers : 
or merchandise from districts infected with cholera or yellow fever. 4 
The Surgeon-General of the Marine Hospital Service is charged ; 
with the duty of framing additional rules and regulations for the 
execution of the act not in conflict with the present or future 
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1118 U.S. 455, 464 (1885). 
? Collected in House Report, No. 392, 43d Cong. 1st Session. 
3 Story’s Laws of U. S. 432. 
* Story’s Laws of U. S. 564, or 1 U. S. Stat. at Large, 619. 
5 20 U.S. Stat. at Large, 37, or 1 Supplement to Rev. St. of U. S. 313. See, also, 24. 
pp. 480, 501, for the acts establishing a national board of health, with advisory powers. 
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State or municipal quarantine regulations. The medical officers 
of the Marine Hospital Service and customs officers are required 
to aid in the enforcement of these rules. Provision is made: to 
employ State quarantine officers in the national system, and to 
establish quarantines at ports where State or municipal ones do 
not exist, if necessary. Pains are taken that quarantine regula- 
tions under State laws shall not be interfered with. The details of 
the act are somewhat elaborate, and may be laid to provide a 
national system of quarantine supplementary to and concurrent 
with the system of the States. In the matter of the importation 
of infected cattle and hides, Congress has enacted health laws, 
more stringent than quarantine regulations, resembling the law of 
Missouri held unconstitutional in the case of Railroad Company vz, 
Husen.! 

The principal conclusion of this article may be stated as 
follows: A State may not constitutionally, in the exercise 
of its police power, either enter the domain of legislation, 
which, under the Constitution, exclusively belongs to Congress, 
or violate the prohibitions imposed by the Constitution upon 
the States. For example, it seems a State cannot constitu- 
tionally enact a law which operates, to the extent of regu- 
lation, directly and immediately upon foreign or interstate 
commerce itself. To this rule, quarantine laws, perhaps upon 
historical grounds, form an exception. In determining whether 
a statute is a regulation of commerce, the operation of the law, 
not the intention of the Legislature in passing it, is the test to be 
applied. State laws which operate upon foreign or interstate 
commerce only indirectly, secondarily, and remotely, are not 
unconstitutional as regulations of commerce. The power of 
Congress to regulate commerce with foreign nations and among: 
the several States does not exclude commercial regulations of a 
subject by the States, except when the power of Congress is in 
exercise upon that subject. Congress may exercise its power of 
regulation either by express legislation, which, to the extent that 
the will of Congress is expressed, abrogates all conflicting State 
laws; or by refraining from legislation, which, except in case of 
subjects to which a national uniform system of regulation is not 
appropriate, is to be taken generally as indicating the will of Con- 





1 Supra, p. 304. The acts of Congress are found in 14 U.S. Stat. at Large, I, 3, or 
U.S. Rev. Stat. ss. 2493-2495 (1865 and 1866). 
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gress that foreign and interstate commerce shall be subjected to 
no restraints. But such subjects as do not admit of a uniform 
national system of regulation may be regulated by the States, 
where these subjects have not been regulated by congressional 
legislation. State quarantine laws are constitutional as coming 
under this exception, or, perhaps, on account of the dormancy of 
the power of Congress to regulate commerce, in relation to the 
part of the subject of quarantine covered by these laws. Yet a 
State cannot by the provisions of a police law burden or obstruct 
foreign or interstate commerce to a greater extent than is essential 
and necessary for the accomplishment of the purpose of the law. 
Therefore the burdensome provisions of a State quarantine law 
must be essential to the protection of the public health. A quar- 
antine, under State laws, which is established for other purposes 
than the protection of health, is unconstitutional, for the above 
reason that, being no longer a dona fide exercise of police power, 
it abridges ‘the privileges or immunities of citizens of the United 
States,” and, possibly, because it deprives persons of “ liberty or 
property without due process of law,” in violation of the Four- 
teenth Amendment. Under the power to regulate commerce, 
Congress can assume control of the whole subject of quarantine. 
From that time all State legislation upon the subject, in conflict 
with the laws of Congress, would be void. Hitherto, however, 
Congress has intentionally left the States free to regulate quaran- 
tine for themselves. 


Blewett Harrison Lee. 
HARVARD LAW SCHOOL, May, 1888. 











316 HARVARD LAW REVIEW. 


GREAT PONDS. 


HE increasing needs of the public for pure water-supply 
have recently called attention to the rights of the State in 

the Great Ponds of Massachusetts, which were consecrated by far- 
reaching provision to public uses as long ago as the ordinance of 
1641-7, by a devotion sufficiently broad, says Mr. Justice Hoar, 
“to include all public uses as they arise.” The liberality of the 
State has, in times past, allowed the fisheries of certain of these 
ponds, under twenty acres in extent, to be controlled by abutters.! 
It has also, by the terms of sundry water-works acts, allowed mill- 
owners on their outlet streams to be compensated by towns taking 
such great pond water.? Such policy has, with the march of 
events, ended, and it appears to be now the policy of the Com- 
monwealth to assert fully its ancient rights in great ponds, and to 
permit its municipalities to take water therefrom without paying 
mill-owners below, any more than the State itself would be legally 
bound to pay, — that is, nothing. This form of expression in the 
recent water-works acts of Fall River (1886), New Bedford, Mal- 
den, Ayer (1887), Ashburnham, Maynard, etc. (1888), was 
adopted in order not to preclude any right that the mill-owners 
might think sustainable in the courts of law. The case of the 
mill-owners of Fall River has reached a decision.2 A majority 
of the court decree against them on comprehensive grounds, 
derived from the operation of the above ordinance in this State, 
its purposes and uses as long construed, its displacement of ante- 
cedent common-law views, if such views ever had validity. The 
minority of the court dissent, and hold that the mill-owners have 
legal right that the great pond waters shall enter into the outlet 
stream and come to their mills, and that the Commonwealth can- 
not enact otherwise without compensation, It is not proposed in 
this article to examine the views of a majority of the court. 
Their position did not call for any exhaustive inquiry as to what a 
watercourse is. To the dissenting opinion, however, it is abso- 





1 P. S. chap. 91, sects. 10 and 23. 
® Watuppa Res. Co. v. Fall River, 134 Mass. 267, 
318 N. E. Rep. 465 (Mass.). For summary of the case see 2 Harv. L. Rev. 291. 
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lutely essential to establish the proposition that a great pond of 
three thousand acres, or a lake, is a brook, a stream, a river. 
Until this point is established in a miller’s favor, he has no stand- 
ing and no right to discuss the measure of the public title under 
the ordinance of 1641-7. Is it so established in the dissenting 
opinion? Does the dissenting opinion treat fully this important 
question as a question of reason and historic law, to say nothing 
of its possible modifications in Massachusetts ? 

The opinion cites many authorities to maintain that a right to a 
stream is sacred, and that not even the State can divert without 
compensation. No one doubts this. It proceeds to say, in 
the clean-cut English of Mr. Justice Knowlton, that the “ State 
has no better right to divert water from the river by drawing it 
out of the pond, than by drawing it from the river, for the river 
and pond are parts of a natural water-way, through which the 
water passes from tts sources to the sea. Together they constitute a 
single system and natural feature of the country, the preservation 
of whose form and identity ts essential to the enjoyment of all the 
property bordering upon their waters. As against riparian owners 
below, every reason which forbids the diversion of water from a 
swiftly flowing stream is equally strong to prevent diversion where 
the water moves more slowly on its way to its outlet. And this 
has been distinctly adjudicated in cases of high authority, and, so 
far as we are aware, without contradiction ;” and, after citing several 
cases,' treats our topic no further, but proceeds to grapple with 
the ordinance of 1641. 

We are not quite convinced that the plaintiff is yet entitled to 
such grapple; that he has yet made out his prima facie title at 
common law. The reasoning is hardly so full as such a moment- 
ous extension of title might call for. The italicized statement is, 
of course, intended as a legal proposition, for the agreed facts do 
not contain it, and do contain the fact that in the pond “there is 
no perceptible current whatever.” 

The water lawyers hoped for a full discussion here upon the 
topic whether and when a lake is a watercourse. They have seen 





1 Gardner v. Newburgh, 2 Johns. 162; Smith v. Rochester, 92 N. Y. 463; Clinton z. 
Myers, 46 N. Y. 511; Hebron Gravel Co. v. Harvey, go Ind. 192; Dudden v. Guardi- 
ans of the Poor, 1 H. & N. 627; Howe v. Norman, 13 R. I. 488; Shaefer v. Marthaler, 
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many books entitled Law of Watercourses, Law of Running Waters, 
less about the law of still waters or the law of lakes, and almost 
nothing about the intermediate case, where there is a lake with 
one brook running out of it and another running into it. They 
are hardly satisfied when told that a riparian’s rights are to con- 
figuration of the soil from mountain-top to the sea. They do not 
find any such fearfully broad doctrine in the books. They know 
that infinite changes in territory between the outlet riparian and 
the mountain-top may be legally made, to his very great prejudice ; 
that forests may be felled on the upland slopes so that the 
water that comes to his mill may come in disastrous floods. They 
know that extensive marshes and swamps above him may be 
legally drained by their owners, so that his mill-wheel stops; that 
the surface water of thousands of acres may be legally diverted, so 
that he can never use its propelling force. They know that the 
passage of rains and melting snows over the surface for twenty 
years gives no title to its continuance.' They know that an inter- 
cepting sink, currentless, intercepts the miller’s title, though a 
watercourse may exist both above and below the sink. They 
know that subterranean percolations, an enormous source of every 
river’s supply, can be legally diverted. They were told by the 
court? that even being a “natural water-way” is not enough to 
make it a watercourse, unless there is a current. They do not 
know that the “form and identity of the natural features of the 
country” is enough to give the miller any title to surface water, 
subterranean water, marsh water, swamp water, though all of them 
are important sources of supply to every “ natural water-way.” 

In fact, they do not find in the books that he has any right at all 
extending from his mill to the mountain-top, unless there is a 
regular watercourse all the way, unbroken, with definite chan- 
nel and a perceptible current, with a bed and sides or banks. 
They ask to know why the courts have been so careful to inquire 
whether the situation amounted in fact to a watercourse; ¢.g., why 
Lewis, C. J.,° says, ‘‘ To entitle it to the consideration of the law, 
it is certainly necessary that it should be a watercourse in the 
proper sense of the term;”’ and they have come to believe that 
the miller’s right only extended as far as the water was in the 
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shape of a watercourse; that his title was under the law of “ run- 
ning waters” only; and that a plaintiff miller by no means makes 
out a case against a diverter by merely putting in proof configura- 
tion from sea to summit, unless other facts show it constitutes an 
unbroken watercourse from the point of diversion to the mill. 

The dissenting opinion does not restate the facts in the Fall 
River case, and we therefore refer to them. The Watuppa Lake 
comprised three thousand acres; its surplus water tumbled down 
a hill on which stood the mills. They were established under the 
mill act of the State ; but that is not of importance, for the riparian’s 
title exists, if at all, without any mill act, and the only question is 
as to its limit up stream. The city water was taken by a pump 
two or three miles distant from the outlet. 

The agreed facts find that there was “no perceptible current 
whatever.” Did, therefore, any watercourse, in point of law, con- 
tinue clear through the lake, several miles long, or did the water- 
course in which the plaintiff had a right commence at the point 
where the water started into motion at the outlet? Was the water 
a single legal watercourse to the mountain-top, or was it inter- 
cepted, broken up into several, by objects that were not water- 
courses ? 

In Massachusetts this inquiry, in this precise form of a common- 
law question and irrespective of the ordinance, has not been ad- 
judged in favor of the miller. Cummings v. Barrett! is cited on 
both sides. The uncertainty therein expressed by Judge Shaw in 
1852 was a noteworthy circumstance, as in seeking for an analogy 
to a great pond, he says, “ Perhaps a running stream may form 
one, and apparently a strong one.” But an analogy is not zdem. 
He also says, “‘ Water taken from the body of a pond never could 
be water flowing from the pond; ” and he calls the claim a “ new 
claim,” — a “ new and unsettled right.” 

Tudor v. Cambridge Water Works? gives us no help. An 
imprudent demurrer to a bill stuffed with strong averments was 
overruled, of course. Fay v. Salem Aqueduct Co.* is also cited 
on both sides. We will venture a remark on this case, premising 
that all now assent to the doctrine that an abutter’s right in run- 
ning water is no mere easement, but a part and condition of his 
realty. If Spring Pond was part of a watercourse, Mr. Fay had 
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such right, and, in fact, all of this alleged “ watercourse” (Spring 
Pond) that was above low-water mark was on his land. It would 
be a valuable part and condition of his realty. It was taken away 
from him, and to his complaint Judge Gray replies thus: ‘ The 
pond and water belonged not to him, but to the public;” “no 
part of the petitioner’s estate has been actually taken.” This 
suffices for the present discussion. The opinion could not have 
been written if the court believed Mr. Fay to be a riparian upon 
a watercourse. If a watercourse, Mr. Fay’s abutting right would 
be also valuable whether he owned the soil under any of the water: 
or not.! 

It seems, also, that the opinion in Hittenger v. Eames? could 
never have been written if the shore owner had the rights of a 
watercourse riparian. Would the court have said, “The owners 
of the shore (of the lake) have no peculiar rights in the water 
except by grant of the Legislature”? So, too, of Gage v. Stein- 
krauss.° ‘As owner of the shore he had no title whatever in the 
water or ice.” What singular language to use in respect of an 
owner on a watercourse! Stealing water frozen would be no 
more virtuous than stealing it unfrozen. But it was not a water- 
course; it was a great pond. 

In the foregoing we discern indications of Massachusetts judicial 
opinion. The long-continued title in great ponds (now of price- 
less value) will, irrespective of its own dominant authority, doubt- 
less influence in this State the question, if it shall ever need to be 
met by the whole court, as to the point of origin as a watercourse. 
We have long since settled the title in the land under great ponds 
by a rule unlike that of certain Western States. It seems likely 
that the law of running waters will not be extended to waters 
that do not run, especially when the public peril in so doing 
is now obvious. Such extension in Massachusetts would be a 
hypothecation forever of these glorious free public reservoirs, 
to pay claims of mill-sites and bank-owners. There will be 
ambiguous cases, of course. A river may widen out to the 
semblance of a pond. The best text-writer on these topics, Mr. 
Gould (1883), sums up thus: “ Fresh-water lakes are distinguish- 
able from rivers chiefly by the fact that they have no current. 
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The fact that there is a current from a higher to a lower level does 
not make that a river which would otherwise be a lake; nor does 
a lake lose its distinctive character because there is a current in it 
for a certain distance, tending toward a river which forms its out- 
let. On the other hand, the fact that a river broadens into a pond- 
like sheet, with a current, does not deprive it of its character as a 
river.” 

The New Hampshire court indicates a similar view.’ Below 
Lake Winnepiseogee is an outlet river, with large spaces called 
“bays” along the river. The question arose whether one of these 
was a riveroralake. The court says,‘ It may be none the less river, 
if it is called ‘bay’; on the other hand, it may be so connected 
with the river as to form a body of standing water, and not be 
considered a part of ariver. These bodies of water may be lakes 
of themselves, in which case there are two or more rivers. Or 
they may be in some instances mere enlargements of a river. In 
this case there is a current which would indicate that at that place 
(the bridge) is a river.” The case was sent to a jury to ascertain 
whether, at that place, it is a river or not. The judge in- 
structed that it depended on the fact whether there was a regular 
and steady and perceptible current or not. The full court used 
this expression, ‘‘ A sheet of water in which there is a current from 
its head towards its outlet is not, therefore, a river.” 

The cases cited from other States in the dissenting opinion do 
not convince us. They will, of course, be read attentively. Smith 
v. Rochester? does not say a lake is a watercourse. There was no 
finding whether there was a current or not. It was held, under a 
water-works act, that said act recognized and provided for damages 
to outlet millers. This is exactly the case of 134 Mass. 267, and 
nothing more. In passing, the court says, ‘The doctrine of ri- 
parian ownership is inapplicable to the vast fresh-water lakes or 
inland streams of this country, or the streams forming boundary 
lines of States.” But the court does not say how much vastness, 
nor whether a “ great pond” is vast, nor why a State line thus 
limits this “condition of realty.” | Clinton v. Meyers? was an issue 
between two millers. Nobody raised our point. The court only 
decided questions as to unreasonable use of dam, etc. Howe »v. 
Norman? decides that defendant shall not divert a spring which 
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flows in an indefinite channel over his land into plaintiff’s, and 
cites the Dudden case. It has been held several times that a defi- 
nite subterranean watercourse is none the less a watercourse for 
being subterranean. The spring was a portion of such a water- 
course. This case tells us nothing about the law of lakes. Gard- 
~ ner v. Newburgh! is.similar. West v. Taylor! decides nothing as 
to Lake Cullaby itself, but only a question between two owners on 
the outlet, which was an ambiguous sort of thing, apparently with 
a current, but resembling a swale or surface depression about as 
much as a brook. One diked it off his land on to the plaintiff. 
The court held, this outlet on its facts amounted to a watercourse. 
Shaefer v. Marthaler! was an issue between two shore owners on 
a pond of four and one-half acres (probably private property). 
The court held that one owner must not drain the pond, thinking 
it not mere surface water, but a valuable reservoir. They do not 
decide it to be a watercourse. No outlet miller or riparian on the 
stream was a party, and we do not know who owned the bottom. 
This case is an interesting one, as it appears to declare that in 
Minnesota the abutters on, or owners of, a beautiful pond have 
some community of interest in it, but does not reach an assertion 
that the land-holders below have interest too, nor that the commu- 
nity among stream riparians is the same community as that among |. 
pond riparians. The point adjudicated in this case was differently 
decided in a Massachusetts great pond case.?, Hebron Gravel 
Road Co. v. Harvey! is also interesting as approaching our topic, 
but not exactly reaching it. Plaintiff complained of flooding by 
a dam across a “running stream of water called Lake Headley.” 
The court queries whether the “ body of water called Lake Head- 
ley was a running stream, or was it merely surface water? The 
complaint says it was a large stream of running water, and does not 
show that it was mere surface water.” It is spoken of repeatedly 
as the “so-called Lake Headley.” Instruction to jury was, “If 
you find its waters at north-east end percolated through gravel 
so as to reduce its waters with unusual rapidity, so great as to 
create a drawing or movement of the waters to that end, though 
imperceptible to ordinary observation, then it was a watercourse,” 
There was evidence that the water passed through the porous gravel 
with such rapidity as to create a continuous current from south- 
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west to north-east, and that this had always been so. The jury were 
told not to find for the plaintiff unless they should find from the 
evidence that the so-called Lake Headley was not mere surface 
water, but was and had been a permanent watercourse, such as the 
court described. The italicized words above favor the miller’s 
view more than any case we have seen; but it is still apparent that 
this ‘so-called Lake Headley” was an ambiguous thing, the char- 
acteristics of which we cannot very well learn from the report. It 
resembled a brook in some respects, and a lake in some. Such 
doubtful cases must go to a jury, and it did so. But why need it go 
to a jury at all, if the view of the dissenting opinion in the Fall 
River case is sound? It goes to a jury because some outflowing 
lakes are not in fact watercourses. That is, the lake is not a wa- 
tercourse unless upon its character the law of running water can 
in fact reach it, and it is not a watercourse merely because it is a 
link in a “water-way” from summit to sea. The word “link” 
had better be dropped. It may be a severance, and not a link. 
In New York the bottom of the Mohawk belongs to the State 
(like that of a great pond in Massachusetts). The State diverted 
the water, and the court held, “ Riparian mill-owners are not entitled 
to any damage against the State.”' In Broadbent v. Ramsbottom ? 
defendant owned a pond of six acres, the overflow of which went 
into the plaintiff’s brook. The court held, “ Plaintiff’s right can- 
not extend further than the flow into the brook itself and to the 
water flowing in some defined natural channel. Before it reaches 
such defined channel the land-owner has the right to appropriate 
it. He has a right to drain his pond and his marsh also.” 

In Chasemore v. Richards,*? Wightman, J.: “Such a right as 
claimed would deprive a man of the right of draining his land” 
(or the State of Massachusetts from draining or filling its great 
ponds). Chelmsford, J.. in Roustrom v. Taylor,* says, ‘The use 
which any owner in a running stream may claim is only of the 
water which “as entered into and become a part of the stream.” 

Thus far the books; and it really seems that in Massachusetts the 
alleged title in the outlet riparian has never been established, nor 
has it in England or elsewhere. Of course those cases where 
towns have paid damages to millers under the conditions of water- 





133 N. Y. 465. 2 11 Exch. 602. 
37H. of L.359. “11 Exch. 367. 











324 HARVARD LAW REVIEW. 


works acts are without use in this discussion. Those towns took 
per formam doni.' 

The law of running water originated in natural right. If A 
owns a section of a brook he owns it as such, and ought not to 
dam it back upon its up-stream neighbor; nor ought the up-stream 
neighbor to withhold it from A. Such duty and right grow out of 
motion, continued, definite, perceptible movement of that part of 
the realty we call water. When a drop of water enters a definite 
watercourse, it is practically, and fairly, and legally regarded as 
destined to reach A, with its benefits of user, power, etc., and 
the law of running waters arose. No such course of thought, no 
such desired legal adjustment of correlating rights, call for such 
law in respect of waters that do not move. Till the water-drop 
has reached the natural guide which is to compel it to the plaintiff’s 
wheel, it is free. He has no title in it, whether it be in the air, in 
a bog, or surface water on a hill-side. The great Dismal Swamp 
is an enormous sponge on top of the ground. The surplus of 
rain-drops which the sponge cannot hold, seep and percolate about 
till eventually enough of them codperate to form a channel, and 
then a watercourse begins. 

Many legal rights have their limitations in practical rules for 
action, and the limit of the right of a riparian on a watercourse is 
not to the mountain-top, whence in theory the drop starts, but 
at the point where it becomes practically and substantially con- 
demned, and in channel guidance to the miller’s wheel. On the 
surface slopes of some mighty glen, swale, or mountain-side the 
drop has not yet reached or become a part of the miller’s title, for 
it is not yet a watercourse drop, — it is a surface drop which any 
land-owner may exhaust or divert at will. When the drop is stag- 
nant in some marsh or swamp which leaks out into a brook, it still 
has not reached the miller’s title, for the marsh-owner can drain 
his marsh or swamp elsewhere. 

Thus far we find settled law, and show how serious are the limita- 
tions of this configuration title alleged to extend from mill to 
mountain. There is another intervenor as to the character and 
effect of which it is not oursto decide. That is the still-water lake. 
Shall the rule of practical sense, above set forth, govern this case, 
and say it is not a watercourse, or shall the miller at Niagara be 
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legally entitled to the waters of Michigan and Superior, and to his 
suit if the Illinois water-way is opened? Will not the court say 
to the miller, ‘‘ We have long told you that you have no right what- 
ever in surface water. Nor do you have any in still water. Run- 
ning waters originated your title, and to them it is limited too.” 

There are in the Mississippi valley long lagoons, bayous, full of 
water but closed at each end, miles in length and but a few rods in 
width, most frequently curved like a crescent. Their ends have 
closed, but the swamp waters keep them full. No one would claim 
that these are watercourses, or anything but extremely elongated 
ponds, with uses and values very different from those of unnaviga- 
ble brooks. In Massachusetts! there would be no community of 
interest in the shore-owners. In Minnesota there might be, but 
even there not the identical community of interest that obtains 
among riparians on a stream; and, if we may use such a word, 
it could not be right to force the lake partners into the partnership 
of stream partners. 

That is to say, given a large lake, it will not be pretended that 
in Massachusetts its hundreds of shore titles are in any sense loose 
or otherwise tenancies in common of any reservoir. There is no 
occasion for a body of law to arise to adjust their correlating 
rights. 

They do not interdepend, certainly not as riparians upon running 
water do. Therefore no similar body of law has come into exist- 
ence to regulate lakes. Let us suppose, too, that the large lake 
has an outlet over which its surplus waters pour, when there are any, 
into a watercourse. But the lake itself below the bed-rock of the 
outlet remains forever changeless, perhaps a hundred feet deep. 
Is it not going very far to claim that not only the surplus surface 
water, but the permanent water, too, should be in law condemned 
to aid in maintaining the mill-flow, and be regarded as a river? 
Blackstone says water is a species of land. Is it not logical to say 
that the changeless bottom water of the lake is legally identical 
with a mere marsh in which no brook-owner has any right, and 
that the surplus water from rains, etc., is mere surface water, like 
surface water anywhere else, on a field or hill-slope, in which, also, 
no brook-owner has any title till it forms itself into a watercourse 
with its banks and current; that is to say, at the point where it 
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leaves the lake? Is not that the point of demarcation of title? Below 
that point its destination to the miller has, in point of fact, become 
assured, sufficiently for the law to treat it as assured, and subject it 
to the law of running waters. Blackstone thinks water, like a bird, 
to be of a wild, untamable nature, and that any title to it involves 
a kind of possession. . Perhaps the law has gone far enough when 
it says that if it gets into my spout or my watercourse it is 
mine. Suppose a lake has several outlets, of which watercourse 
would the lake form a part? Suppose in summer the deep lake de- 
livers no water into any outlet, shall this Commonwealth, with all 
its great title of 1641, have no right to use the motionless waters? 
If the court of this State ever has to meet the exact question, 
whether to adopt as a part of the common law of running waters 
this broad claim of the millers, it may well hesitate, and say such 
adoption would be strange and novel, and would not consist in this 
State with the ancient freedom of great ponds from all private 
title. 

It is conceivable that a brook may originate now or in the 
future. Probably most lakes antedate their outlets. Select a 
great pond that has no outlet. The State can drain it, and no 
abutter can complain; ! nor can any stream riparian, for there is no 
stream. So the ownership is entire and indisputable in the State. 
Suppose, by topographical changes, extensive gradings for orna- 
mental grounds, parks, streets, railway-cuts, and embankments, 
multiplication of street-gutters, alteration in forest-tracks, etc., etc., 
the watershed increases and the pond rises. Of course the State’s 
title in the increased water is entire. Let it rise still more till it 
threatens to overflow its lowest bank. Doubtless the State, by 
dike or drain, could prevent such overflow. But having no present 
occasion for the water it does nothing, the water overflows, and in 
a month or two, wearing for itself a channel and banks, runs a 
beautiful and useful brook through the lower farms to the sea, to 
the delight and profit of its riparians, Doubtless znter sese the 
rights of these riparians begin. A few months elapse, and the 
city of Boston needs relief. Is the State now disabled? Can it no 
longer dike, no longer pump water for this half-million of its 
people without paying for it? Have the rights of the riparian 
A, below, attached not only to the overflow permitted by the 
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State, but have they followed up, into, over, and through the lake 
itself, so as to possess not only the surplus overflow, but so that 
A may insist that the vast original pond shall remain a sort of 
elevated table, undrained and unpumped forever, to the end that 
there shall be an overflow? Which is the fair thing? If the pond 
were a water-soaked swamp, there would be no doubt about it in 
law. The swamp-owner could stop the overflow at will, by drains 
or dikes. Ought the absence of tussocks, flags, weeds, bushes, 
vegetable-mould, etc., etc., to make any difference in title? In 
point of natural right, has really A acquired anything except 
those drops which have escaped de facto from the custody of the 
swamp or pond owner, and submitted themselves to the custody 
of the channel-banks of the brook? When the State has, for the 
period referred to, permitted the overflow of some water, has it 
waived any of its ancient rights except to the exact quantum of 
water which it has permitted to escape from its custody into 
another’s? So long as the conductor-pipes of the State House’ 
deliver water into an adjacent owner’s premises, which he stores 
in his cistern, the State has lost it; but shall it not, even after a 
hundred years, divert those conductors into its own State-House 
cistern for thirsty office-holders? The law is clear in case of an 
overflow from any artificial reservoir. But it will be said that the 
great pond supposed is a natural reservoir. What of that? The 
State’s title to the natural reservoir, prior to any overflow, is at least 
as good as that of the owner of the artificial one. The cultivator 
of useful fishes in the pond may be satisfied for a time with an im- 
perfect enclosure, through which some of his fishes escape from 
his title into A’s brook and private fishery; but shall not the cul- 
tivator mend and tighten his enclosure when he sees fit? The 
legal possessor of a furious whale may decide to let him go, and 
quite a body of law has grown up to settle the rights ¢zter sese of 
subsequent pursuers and captors, but no wise in derogation of said 
possessor while he chooses to retain possession by his line and 
iron, Shall he who picks crumbs that fall from the rich man’s 
table be entitled to insist upon the continuance of the superfluity 
and the table too? After all, is not the still pond more legally 
analogous to the watery swamp than to the running river? 

It was the community interest in the brook that built up water- 
course law, A peculiar article was owned by many. Some texts 
used to call such owners tenants in common. Though the fugi- 
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tive water-drops passed on and away, the form and value and 
power of a brook abided. The interrelating rights to it called for 
some fair principle to be established as the law of the case. How 
far shall such principle operate and have scope? Probably 
no farther than the quasi community of interest in the owners 
to’ adjust their respective mill-powers, elevation of dams, and pre- 
vent back-water, withholding water, etc., etc. The far-above 
owner upon the lake shore is not similarly interested in such pos- 
sible disputes. His disputes with his neighbors on the lake are 
not thesame. There would seem to be no reason why he and his 
lake neighbors should be included in the body of law necessary for 
the running-water millers, unless it is a legal reason that millers 
would make more money if their titles were extended over other 
people’s ponds. So they would, if they could likewise control 
other people’s swamps and hill-sides. 

When a question arises in this State whether some principle of 
the English common law has been adopted here or is adoptable 
now, an inquiry is made of a somewhat peculiar nature, not by a 
professor, but by a department of the State government, which 
does not always exclude reasons of politic wisdom from its deter- 
mination. First, was the asserted principle known and established 
prior to our separation from English authority? Second, does it 
fit appropriately into our system and ways? If it was not estab- 
lished at the time of the Revolution there is not much to adopt, 
for the views of English courts since that time, even upon his- 
torico-legal questions, do not bind us. Nor are the views of 
judges of other States of very great importance here, for their local- 
ities may have their own reasons for “ adopting” or rejecting the 
alleged principle. In the different American tribunals all sorts of 
reasons, — physical, historic, and otherwise, — usages, unreported 
practice in inferior courts, professional and popular understandings, 
etc., etc., bear upon this question of “adoption.” The decision 
might be one way in Pennsylvania and New York, and the other 
way in Indiana or Oregon. It might specially differ in Massachu- 
setts, where, in respect of great ponds, for two and a half centuries, 
rules and policies of a special nature have obtained, not known in 
the Western States. 

Our court may well say, ‘We do not find in the English books 
prior to the Revolution any hint of the extension of a miller’s title 
in running waters to still waters. We find the courts of New 
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York and Pennsylvania denying it in respect of great rivers. We 
cannot see that the knowledge or belief in any such principle 
influenced acts or transactions here in the colonial and provincial 
periods. On the contrary, the existence of the ordinance for 
nearly a century and a half before the Revolution may have 
excluded from the popular and professional mind, and from the 
minds of vendors and purchasers, any thought that a miller had 
title to the waters of a Massachusetts great pond. The very 
absence to this day, and through one hundred and forty-six 
volumes of reports, of a decision giving a miller such a compre- 
hensive title is in itself significant. The dicta in Potter v. Howe! 
and Trowbridge v. Brookline? are also significant. We are im- 
pressed by the declarations of our own court that “there is no 
adjudged case in which any right in the great ponds adverse to 
the public has ever been recognized,” “that the devotion of 
the great ponds to the public use is sufficiently broad to include 
new public uses as they arise,” “that they are not to be appro- 


priated to the use of any particular person,’ “that the usage 


and practice under the ordinance seems to have been consistent 
with the understanding that great ponds were public property” 
(West Roxbury v. Stoddard). We find in 1866, chap. 187, 


the Legislature authorized towns to divert the waters of great 
ponds, and this without any provision for compensation to 
affected millers. Cole v. Eastman*® was decided by a unani- 
mous court, and was right, and now the enjoyment by the public 
of free public waters in great ponds must be placed in the 
same grade and in as lofty a rank as herrings. It cannot be said 
that the Commonwealth ranks alewives so superior to common-law 
title, but remands the mighty subject of the purity and comfort of 
its people to a lower plane and to a less parental care. There 
must be no discrepancy as to these public rights which stand on 
the same legal footing. Never mind the State’s past liberality to the 
millers. Wood-choppers and tolerated squatters long cut into the 
national forests; but shall not Congress, when it pleases, exert 
its title to give free homesteads to its citizens without paying toll? 
So Mr. Cole, of Eastham, owned at common law his fishery, till 
in the fulness of time it became wise that the supreme title of the 
Commonwealth should be exerted in favor of the public. In fact, 





1141 Mass. 359. 2144 Mass. 143. 3 133 Mass. 65. 
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this great ordinance was a measure of almost divine forecast, and 
cannot be ignored in determining the adaptability of an alleged, 
but obscure, perhaps non-existent, English principle. 

We find State statutes authorizing its own commissioners and 
lessees to cultivate useful fishes in great ponds, with power to 
occupy portions with enclosures without compensation to millers. 
Such enclosures may presumably be solid dikes, to retain spawn, 
to keep out hostile fish, or retain the water itself as against natural 
depletion by the miller’s brook. This may be very inconsistent 
with a miller’s right to hold or let off water; very inconsistent 
with the stream riparian’s right, for it will not do to have the Com- 
monwealth’s useful fishes dying on bare mud. 

The difficulty of establishing the riparian’s title to the extent 
claimed will be shown by its inconsistency in this State, not only 
with the public ownership of great pond waters, but in this matter 
of the riparian’s fishery. English citations do not avail here. He 
holds under Massachusetts, and she allows him no fishery title ex- 
cept subject to the public, not even in his own brook where his 
common-law title would be clear. The same great ordinance of 
1641 regulated both water and fishery, and that it dominates the 
otherwise private fishery title has, in this State, been settled.| The 
court will not have two opposite doctrines under the same ordi- 
nance. Mr. Cole owned his fishery at common law. His title to 
it was clearer than a miller’s claim toa great pond. The State ex- 
erted its ancient rights under the ordinance and gave the fishery to 
the town of Eastham, by an act which in terms provided for the 
payment of all damages, and Mr. Cole went to law for his damages. 
But the court held he could recover nothing against the State or 
its grantee, the town of Eastham; that the. ancient rights of the 
State were superior to those of Mr. Cole. And so it is the decided 
law that a State can give a fishery to a town, which need pay noth- 
ing to the common-law owner of the fishery; whereas under some 
of the water-works acts the public has been made to pay for its 
water to the miller. Shall this absurd discrepancy longer exist? 

In declaring what principles of the ancient common law obtain 
or do not obtain in this Commonwealth (¢.g., in West Roxbury v. 
Stoddard? and many other decisions upon different topics), the 





*Cole v. Eastman, 133 Mass. 65. 
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highest tribunal of the State voices the unwritten practices, trans- 
actions, and views of her people for ages. It declares practical 
constructions that have become inveterate. It sees in the ordi- 
nance of 1641 the coloring that centuries have given it, and things 
that the closest student of its phraseology might not discern; and 
they may well hold that colonial wisdom left no footing in this 
Commonwealth for any such doctrine as alleged; that reasons of 
loftier utility control here which were dominant and supreme long 
prior to the Constitution itself. 

It may be, therefore, that the query as to the limit of the ripa- 
rian’s title by English common law never will arise as an isolated 
question here. A moot point, a fancy conundrum, receives not 
much attention from our court. It must come to its bar in connec- 
tion with our ways, methods, and circumstances of all these years. 

Nor can we expect, if the Fall River case reaches Washington, 
that this debate concerning the metes and bounds of a “ species of 
land” will be continued there. It is not a Federal question. 


Thos. M. Stetson. 


NrEw BEDFORD, MAss, 
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WE call attention with much pleasure to the generous offer, by the 
Harvard Law School Association, of a $100 prize for the best essay 
written by a student in the present third-year Law School class on any 
one of the following subjects : — 

t. The principle underlying the maxim volenti non fit injuria. and 
the application of the maxim in cases where a servant sues his master 
to recover damages resulting from the master’s failure to comply with 
the statutory requirements designed to secure the safety of the servant. 

2. The extent to which, in the United States, private rights of 
property may be affected without compensation by the exercise of the 
poiice power. 

3. The obligations of railroad companies impliedly assumed by 
the exercise of the power of eminent domain or the acceptance of 
State aid. 

The essays must be sent on or before June 1, 1889, to Louis D. 
Brandeis, Esq., Secretary of the Association, Room 13, 60 Devonshire 
street, Boston. . 

Messrs. Austen G. Fox, Samuel B. Clarke, and Victor Morawetz, 
of New York, the committee who selected the subjects, will also 
award the prize. 





THE ues extract is taken from President Eliot’s Annual Re- 
ort : 
pr the] Law School had a year of great prosperity in 1887-88. The 
number of students increased twenty per cent., the Story Professorship 
was filled again, after having been vacant four years, and the Harvard 
Law School Association gave the school $1,000 with which to in- 
crease the amount of instruction in Constitutional Law during the year 
1888-8 
“ The Dean’s report gives much information about the sources of the 
supply of students for the Law School. . . . It appears that the States 
which have yielded a steady supply of students since the three years’ 
course was established in 1877-78, are California, Illinois, Maine,? 





* Annual Report of the President and Treasurer of Harvard College, 1887-88, p. 14. 
* Except in one year. 
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Massachusetts, Missouri,, New Hampshire,’ New York, Ohio, Pennsyl- 
vania,' and Vermont. As regards colleges other than Harvard which 
feed the School, the Dean’s tables show that one hundred and twenty- 
five institutions scattered all over the country have sent four hundred 
and sixty-three students in eighteen years, but that only four — namely, 
Amherst (with twenty-five graduates) , Bowdoin (with nineteen), Brown 
(with twenty-eight), and Yale (with forty-seven) — can be said to be 
constant contributors. Dartmouth (with eighteen graduates), Michi- 
gan (with twelve), Oberlin (with thirteen since 1877-78), Princeton 
(with thirteen), and Williams (with eighteen), have been less regular 
contributors; and no other institution has sent more than nine stu- 
dents in the eighteen years which the tables cover. . . . As 
the Dean points out, the most important change which has taken place 
in the School since 1870-71, apart from improvements in the scheme 
and methods of the instruction, is to be found in the increased length of 
residence of the average student.” 





ProFEssor LANGDELL’s report, as Dean of the Law School, con- 
tains a number of tables of great interest, showing in detail the attendance 
at the Law School during the last eighteen years; the results of the 
various examinations ; the number of honor degrees; the States, coun- 
tries, and colleges from which the students have come since 1870; and 
the fractional part of each Harvard College class, since 1834, which it 
has sent to the Law School.? 

The following table, based upon two tables in the report, shows the 
number of the new students who have entered the School in each year, 
during the last eighteen years, together with the total number of stu- 
dents in all classes registered during each year : — 








Harvard Grad-| Graduates of Non-Graduates Whole Number| Total Number 


of New Stu- of Students 


other Colleges 
dents entering.| registered. 


uates entering. entering 


entering. 





1870-71 . . 19 41 45 105 165 
1871-72 . . 26 30 36 92 138 
1872-73. . 22 25 40 87 117 
1873-74. 29 29 37 95 141 
1874-75 +. 40 15 47 102 144 
1875-76 . . 39 28 52 11g 
1876-77. . 47 30 51 128 
1877-78 . . 47 32 III 
1878-79 . . 38 40 
1879-80 . . 59 48 
1880-81 . . 41 31 
1881-82. . 29 44 
1882-83 . . 33 28 
1883-84 . . 47 25 
1884-85 ; 56 22 101 
1885-86 . . 35 28 
1886-87 . . 46 33 113 
1887-88 . . 52 52 134 























' Except in one year. ? President’s Report, pp. 92-105. 
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[It will be remembered that the three years’ course went into opera- 
tion in 1877-78. ] 

‘*¢It is,” as is pointed out in Professor Langdell’s report, ‘‘ only in 

- graduates of Harvard College that the School has had any growth 
during the last eighteen years in respect to the number of students who 
have entered it. In that class the growth has undoubtedly been great, 
but yet not greater than the classes in Harvard College.” 

The graduates of other colleges ‘* who have entered the School dur- 
ing the last eighteen years have come from no less than one hundred 
and twenty-four different colleges, no one of which has sent an average 
of three in each year, and only one of which (Yale) has sent an aver- 
age of two ineach year. . . . Itseems pretty clear . . . that 
the number of students coming to the School from other colleges has 
diminished since the establishment of the three years’ course, but it 
also seems probable that the lowest point has been reached, and that 
now an improvement is going on.” 

The non-graduates ‘* who have entered the School during the last eigh- 
teen years have come from forty-four different States or countries, while 
no one State or country, except Massachusetts, bas furnished an average 
of three in each year, and only two besides Massachusetts (namely, 
New York and Ohio) have furnished an average of two in each year. 
Massachusetts has furnished an average of twelve in each year.” The 
figures ‘* seem to show that the number . . . has been gradually 
diminishing ever since the establishment of the.three years’ course and 
the examination for admission.” . 

‘ The years 1886-87 and 1887-88 have been distinguished for a large 
increase in the total number of students entering the School, the num- 
ber having risen from 88 in 1885-86, to 113, in 1886-87 (an increase of 
25), and to 134 in 1887-88 (an increase of 21). . . . Inthe now 
current year, the total number of new entries is less by 21 than at the 
corresponding date of 1887-88.” [This decrease, it is pointed out, is 
chiefly in the number of non-graduates entering the School. The large 
number (52) of such entries in 1887-88 seems to have been entirely 
** abnormal.” 

‘¢ The greatest as well as the most important growth that the School 
has had during the last eighteen years is undoubtedly to be found, not 
in the number of students who have entered the School, but in the 
length of time that students have remained in it; and in this latter par- 
ticular the current year is not disappointing ; for the falling off in new 
entries is more than made up by an increased number of old students, 
the total number appearing in the annual catalogue for 1887-88 being 
215, while the total number to appear in the annual catalogue of the 
current year will be 217.” 





In the nine years since the Law School honor degree was estab- 
lished, from 1879-80 to 1887-88, inclusive, it has been granted to only 
65 students.’ 





1 President’s Report, p. 94. 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog. 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer. 
ences are added, if practicable.] 


ConsPIRACY — RESTRAINT OF TRADE — COMBINATION TO KEEP UP FREIGHT 
RATES AND EXCLUDE RIVAL TRADERS. — An association of a number of ship- 
owners was formed to obtain a monopoly of the homeward tea trade, and keep 
up the rate of freight, by offering a rebate on freight to all merchants shipping 
exclusively by the association vessels. Held, that as the association was formed 
with the view of keeping the trade in their own hands, and not with a malicious 
intention of ruining the trade of other ship-owners, or through any personal iil- 
will towards them, it was not an agreement in restraint of trade, and was not an 
unlawful conspiracy. The association did not pass ‘‘ the line which separates the 
reasonable and legitimate selfishness of traders from wrong and malice.” Mogul 
Steamship Co. v. McGregor, Gow, & Co., L. R. 21 Q. B. 544 (Eng.). 

See Afarshall v. Penn. R.R. Co., 92 Pa. St. 150, accord. 


ConsTITUTIONAL LAW—DvE Process or LAyw— APPOINTMENT OF RE- 
CEIVER. — An act which provides that, upon the dissolution of a corporation by 
legislative action, the attorney- general shall bring suit to wind up its affairs, and 
may, upon application to the court, procure by an ex parte order the appoint- 
ment of a receiver who shall take possession of the property and convert it into 
money, ascertain and determine the liabilities of the corporation, and distribute the 
assets, is unconstitutional, because it amounts toa taking of the property without 
due process of law from those in whom it would legally vest in trust under the laws 
of the State; viz., the managers and directors at the time of dissolution. ‘‘ The 
court has, by virtue of its general jurisdiction over trusts, authority to appoint 
to a vacant trusteeship, and, perhaps, for cause, to remove fraudulent, dishonest, 
or incompetent trustees, and appoint others to perform the duties of the trust, 
in order to avoid a failure thereof; but we know of no authority for a court to 
appoint a receiver of property vested in trustees, without cause, and without 
notice to them, or opportunity afforded to defend their title and possession.” 
People v. O’Brien, 18 N. E. Rep. 692 (N. Y.). 

CONSTITUTIONAL LAw—DveE Process oF LAW—OBLIGATION OF CON- 
TRACTS — EFFECT OF REPEAL OF CHARTER ON CORPORATE PROPERTY. — The 
Broadway Surface Railroad Company was duly incorporated under the laws of 
New York State, and procured the necessary grants from the city of New York 
to lay tracks and to run cars over Broadway. It then, as it was permitted by 
statute, mortgaged its property as security for bonds issued by it, and entered 
into contracts with connecting lines. In 1886 statutes were passed dissolving the 
company, and directing the grants made by the city to be sold and the proceeds 
to be paid to the city, wholly ignoring the rights of stockholders, mortgagees, 
and contractors. This legislation was #e/d unconstitutional, except that portion 
which operated to dissolve the corporation. 

The questions which arose were, first, whether the dissolution of the corpora- 
tion necessarily destroyed its property, so that the State could do what it pleased 
with what had been the corporate franchises, without violating the constitutional 
provision against taking property without due process of law; secondly, what 
was the effect upon the charter of a reservation of power by the State to amend 
or repeal laws and charters. 

(1.) It was said that the repeal of the charter, under a power reserved by the 
State, although destroying the corporate life did not destroy the corporate prop- 
erty, except in so far as such property is dependent upon the existence of the 
corporation for its lawful enjoyment: but that the dissolution of a corporation 
has no ‘‘ other operation upon its contracts or property rights than the death 
of a natural person upon his.” As it was said in Fletcher v. Peck, 6 Cranch, 
135, ‘‘ When a law is in the nature of a contract, when absolute rights have 
vested under that contract, a repeal of the law cannot divest these rights.” There- 
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fore the stockholders, mortgagees, and those having contract rights against the 
corporation were still secured by its property, not being affected by the legislation 
of 1886, which was an “ undisguised attempt to take away . . . its property, 
and bestow the benefit thereof upon the municipality of New York,” without 
due process of law. 

(2.) Even if the Legislature should expressly reserve the power to take away 
or destroy the property of the corporation acquired under the authority of the 
charter, it is doubtful if an exercise of such power would be constitutional; but 
the State is clearly unable to take away or destroy the corporate property, where 
the same has been lawfully pledged or conveyed, as it was here. Further, it 
would seem that even the power reserved to the State to amend or repeal the 
charter is restricted, not giving the right to violate the contract at will. but 
merely the right to terminate the contract and to regulate, to a certain extent, 
the internal administration of the corporation. Anything further is repugnant 
to the contract itself. 

It was also said that a statute in force at the time the charter was granted, pro- 
viding that the State, in altering or repealing the charter, should not impair any 
remedy for liabilities previously incurred, not only correctly formulates the law 
applicable to the case, but is part of the contract between the State and the cor- 
poration, and as such cannot be violated without coming within the prohibition 
of the Federal Constitution against impairing the obligation of contracts. People 
v. OBrien, 18 N. E. Rep. 692 (N. Y.). 

It should be observed that the majority of the court were willing to dispose of 
the case on the ground that the suit was not properly brought, but expressed an 
opinion, as above, out of deference to the minority. 


CONSTITUTIONAL LAW — INDICTMENT FOR INFAMOUS OFFENCES. — A crime, 
the punishment of which is imprisonment in a State prison or penitentiary, 
although without hard labor, is an infamous crime within the meaning of the 
5th Amend. to the U. S. Const. — United States v. De Walt, 9 Sup. Ct. 
Rep. I11. 


CONSTITUTIONAL LAW — PoLicE PowER— IMPAIRING OBLIGATION OF CoN- 
TRACT. — Semdle, that a State statute requiring a reduction in the rates of 
street-railroad fares is an exercise of police power, and is not unconstitutional as 
impairing the obligation of a contract entered into between two street- railroad 
companies to carry passengers at a certain fixed rate. Buffalo East Side R. Co. 
v. Buffalo St. R. Co., 1g N. E. Rep. (N. Y.). 


ConTRACTs —Gross INADEQUACY OF CONSIDERATION —ConcLusive Evi- 
DENCE OF FRaupD. — When a consideration for a contract is grossly inadequate, 
equity will set aside the contract, upon the ground that such inadequacy is con- 
clusive evidence of fraud. PAdllips v. Pullen, 16 Atl. Rep. 9 (N. J.). 


CopyriGHT — REPORTS OF DECISIONS — JUDGES AND OFFICIAL REPORTERS. 
— Under Rev. St. U. S., §§ 4952 and 4954, a judge who, in his judicial capacity, 
prepares the head-notes, statements of cases, and opinions for the published re- 
ports, cannot be regarded in such sense as their author or proprietor as either to 
take out a copyright thereupon, or to convey a copyright title by assignment to 
the State or to an individual. Banks v. Manchester. 9 Sup. Ct. Rep. 36. 

But an official reporter, although a sworn public officer, receiving a fixed salary 
for his labors, can, in the absence of statute, take out a copyright on law reports 
published by him, which will cover all the parts of the book, such as statements 
of facts, head-notes, index, etc., which are not included in the written opinions 
of the court. Callaghan vy. Myers, 9 Sup. Ct. Rep. 177. 


CORPORATIONS — LIABILITY FOR NEGLIGENCE. — The plaintiff was injured 
by the fall of seats erected in a negligent manner by a county agricultural 
society for the convenience of its patrons. Held, that the society was liable in 
its corporate capacity without special legislative enactment. Corporations of 
the class usually called quasi-corporations, which are mere territorial or political 
divisions of the State, or invested with governmental functions, or those which 
are formed without the consent of the persons who constitute them, are ‘' not 
liable to a private action in damages for negligence in the performance of their 
public duties, except when made as by legislative enactment;” but those 
entered into by the persons composing them, generally with the hope of profit, 
are liable. Dunn v. Brown Co. Agricultural Soc., 18 N. E. Rep. 446 (Ohio). 

The dictum of the court with reference to the liability of quasi-corporations 
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seems to be correct only if, under the term ‘‘ public duties,” those duties are meant 
which are imposed alike upon all quasi-corporations of the same class, and those 
duties are excluded which follow from the management of property or the posses- 
sion of rights which a quasi-corporation has voluntarily assumed for its own 
advantage as a corporation, or which have been imposed upon it with its own 
consent, express or implied. With reference to such duties the same rules apply 
to public as to private corporations. 


CRIMINAL LAw — Poticy oF THE Law — INstTRucTIONS. — It is not error for 
a court to refuse to instruct, that the policy of the law deems it better that many 
guilty persons should escape, rather than that one innocent person should be pun- 
ished. Burgess v. Territory, tg Pac. Rep. 558 (Mont.). 


DamaGeEs — INTEREST. — Interest cannot be added by the jury to discretionary 
damages awarded by them for a personal injury. Only special damages, com- 
putable upon direct or indirect evidence of actual values, can be thus increased. 
Western & A. R. Co. v. Young, 7S. E. Rep. 912 (Ga.). 


EvIDENCE — PRIVILEGED COMMUNICATIONS — WAIVER OF CLIENT’s PRIVI- 
LEGE. —Where a defendant enters upon a line of defence involving something 
that has transpired between himself and an attorney, whose client he was, and 
testifies to the same, he thereby loses his right to object to the attorney’s testi- 
mony as to the same matter. ‘‘ The privilege is that of the client alone,” and 
is thereby waived. Hunt v. Blackburn, 9 Sup. Ct. Rep. 125. 


EXECUTORS AND ADMINISTRATORS — SET-OFF — DEBT BARRED BY STATUTE 
oF LimitaTiIons. — In an action bya legal representative of deceased to recover 
his distributive share, an administrator cannot set off against the claim a debt 
of the plaintiff to deceased which is barred by the Statute of Limitations. 
Harrod v. Carder’s Adm’r, 3 Circ. Ct. (Ohio) 479. 

The following are in accord with the principal case: Drysdale’s Appeal, 14 Pa. 
St. 531; Reed v. Marshall, 90 Pa. St. 345; AMilne’s Appeal, 99 Pa. St. 483. 

But see contra: Courtenay v. Willtams, 3 Hare, 539; Rose v. Gould, 15 Beav. 
189; Coates v. Coates, 33 Beav. 249; Gee v. Liddell, 35 Beav. 629: Hill v. 
Walker, 4 K. & J. 166; Zn re Cordwell’s Estate, L. R. 20 Eq. 644; Garrett v. 
Pierson, 29 Iowa. 304 (semble); Cummings v. Bramhall, 120 Mass. 552 (semble) ; 
In the matter of Bogart, 28 Hun, 466. 


EXECUTORS AND ADMINISTRATORS — WHEN CHARGEABLE. WITH INTEREST. — 
An administrator who holds in his possession funds belonging to the estate, 
but does not use them for his own advantage and derives no benefit therefrom, 
is not chargeable with interest. Smith v. Smith, 8 S. E. Rep. 128 (N. C.). 

The rule is laid down in 2 Wms. Exec. (7th ed.) 1844, that an executor may 
be charged with interest when he has been “ guilty of negligence in omitting to 
lay out the money for the benefit of the estate.” 


EXTRADITION — PROSECUTION OF PERSON EXTRADITED FOR ANOTHER CRIME. 
—A person extradited from one State to another, cannot be prosecuted in the 
latter State for an offence other than that for which he was extradited, unless he 
has had a reasonable time and opportunity to return. State v. Hall, 19 Pac. 
Rep. 918 (Kan.). 

The court say that this. rule of law, when applied to civil cases in this country, 
‘‘is sustained by nearly the entire, if not the universal, current of authority. 
When applied to criminal cases, where the extradition is from a foreign country, 
it is sustained by almost all authority. When applied, however, to criminal 
cases where the extradition is from a sister State, a majority of the cases is 
against the rule, and, as we think, without any good reason.” 


GRAND JuRY— QUALIFICATIONS — FORMER Opinions. — A grand juror tes- 
tified that he formed an opinion that defendant was guilty, from. testimony heard 
while sitting as grand juror on another case. //e/d, that the opinion so formed 
did not disqualify him as grand juror in this case. ‘‘ The opinion which dis- 
qualifies is one formed from something heard outside, which has none of the 
sanction of an oath, and is merely hearsay.” People v. Northey, 19 Pac. Rep. 
865 (Cal.). 

HusBAND AND WIFE— SEPARATE EsTATE— TERMS OF Trust DeED.—A 
statute forbidding a wife to bind her separate estate by any assumption of her 
husband’s debts, does not prevent the wife from mortgaging, with her husband’s 
consent, and for his debts, property which. he had conveyed to a trustee for her 
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sole benefit, authority being given to the trustee in the deed to mortgage the 
property on request of the husband and wife. Public policy, it is said, does 
not demand that the statute be extended ‘to destroy,a power express] 
bestowed, and render property inalienable which the donor granted upon condi- 
tion that it might be conveyed as specified.” Brodnax v. ina Ins. Co., 9 Sup. 
Ct. Rep. 61. 

This is an extreme example of whittling away a statute by judicial construction. 
The principle of this case seems to be that a statute forbidding certain uses of a 
wife’s separate estate does not apply to her separate estate which was conveyed 
with an express condition that it might be used in a manner forbidden by the 
statute. 


MortTGAGES—FuTuRE ADVANCES — Priority OF LIEN. — To the extent of the 
sum limited in it, and as against subsequent incumbrances, a recorded mortgage is 
entitled to priority for future advances made without actual notice of such incum- 
brances, though it is not expressed to be for future advances, and the agreement 
making it such is verbal. /afia v. Damartini, 19 Pac. Rep. 641 (Cal.). 


NEGLIGENCE — CHILD — ‘‘ Dug Care.” — The ‘‘ due care” required of a child 
nine years of age is not such a degree of care as the average child of that age 
would exercise, but such care as the capacity of the particular child in question 
enables itto use. Western & A. R. Co. v. Young, 7S. E. Rep. 912 (Ga.). 


NEGLIGENCE — DUTY OF REPAIRING FIXED PROPERTY ABUTTING ON HIGH- 
way. — A public highway which terminated at the boundary of the defendant’s 
premises had been continued by a private way over hisland. The defendant built 
a wall six feet high across the end of the public highway, shutting off the private 
way. ‘Trespassers pulled down this wall, leaving a remnant about seven inches 
high across the dividing line of the two roads. The defendant, knowing the 
condition of the wall, left it for several days unrepaired and unlighted at night. 
The plaintiff was driving in the night on the public road, on what he supposed 
to be a continuous thoroughfare, and his horse was injured by the remnant of 
the wall. Held, that he could recover damages from the defendant. Wills, J., 
‘*In this case there was a practical invitation to the public to go across this piece 
of private property belonging to the defendant. Now, if the owner of the 
premises was aware of the true state of affairs, he must have known that some 
person or other would be likely, especially in the dark, to drive over the whole 
length of the road. . . . He had, therefore, a duty cast upon him to prevent 
the injury.” Silverton v. Marriott, 59 L. T. Rep. N. s. 61 (Eng.). 

NEGLIGENCE — VIOLATION OF CITY ORDINANCE — RAILROADS. —It is negli- 
gence, as matter of law, for a railroad company not to use the precautions for 
safety at public crossings, expressly prescribed by a valid statute or city ordinance. 
Western & A. R. Co. v. Young, 7S. E. Rep. 912 (Ga.). 

See in accord with the principal case: Pefrie v. R. Co., 7 S. E. Rep. 515 
(S. C.); Kyne v. R. Co.,14 Atl. Rep. 922 (Del.). 

PARTNERSHIP — ASSIGNMENT OF FIRM PROPERTY FOR BENEFIT OF CREDIT- 
ors. — A partnership is a distinct entity entirely separate from that of any one 
of its members. An assignment by the partnership, therefore, of all the firm 
property for the benefit of firm creditors is not rendered fraudulent and void by 
a failure to include the individual property of the partners. Zrumbo v. Hamel, 
8 S. E. Rep. 83 (S.C.). 

This case is important in that it adopts the mercantile conception of a partner- 
ship as a legal person, and refuses to follow the long line of English and Amer- 
ican cases, which treat a partnership as a collection of persons jointly liable. 

PARTNERSHIP — WHAT PASSES TO ASSIGNEE OF PARTNER'S INTEREST. —' 
Heid, that the statute of uses and trusts has no application to an assignment of 
a partner’s interest in partnership property, real and personal, to be held in 
trust for the assignor, because partnership property, while in the hands of the 
firm as a legalentity, is to be treated as personal property; and furthermore, 
the assignment vested no present interest in specific articles of property, but the 
right transferred was a mere chose in action entitling the assignee to sue fora 
copartnership accounting. Greenwood v. Marvin, 19 N. E. Rep. 228 (N. Y.). 

STATUTE OF FRAUDS —SUFFICIENCY OF MEMORANDUM.— Plaintiff’s salesman 
took defendants’ verbal order for more than fifty dollars’ worth of paints, re- 
duced it to writing and forwarded it to plaintiff. Defendants subsequently wrote to 
plaintiff saying, ‘* Don’t ship paint ordered through your salesman.” Before the 
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letter was received the goods were shipped, and defendants refused to receive them. 
Held, that, in the absence of any evidence that any other order was given, the 
language of the letter must be regarded as referring to the order of which a mem- 
orandum was made by the plaintiff's salesman, and so constituted evidence suffi- 
cient to go to the jury, as a memorandum in writing complying with the Statute 
of Frauds. Louisville Asphalt Varnish Co. v. Lorick, 8S. E. Rep. 8(S.C.). 

There is an able dissenting opinion. See also Blackburn on Sales, 2d ed. 44. 

STATUTE OF LIMITATIONS—OwWNER’s Lack oF PossEssION — INTERVAL 
BETWEEN SUCCESSIVE DIsSEISINS.— Under the Statute of Limitations ot 
3 & 4 Will. IV., c. 27, when a disseisor abandons land of which he has taken 
possession, the seisin thereupon revests in the lawful owner without entry on his 
part, and the statute ceases to run against him. If, therefore, after an interval 
in which the land is not occupied, a second disseisor enters, the Statute of Limi- 
tations begins to run against the lawful owner only from the time of the entry of 
the second disseisor. Semdle, however, that if the possession of the two dis- 
seisors had been continuous, the statute would run from the entry of the first 
disseisor. Agency Co. v. Short, 13 App. Cas. 793 (Eng.). 

That, under this statute, if the second intruder disseises the first, and does not 
represent the same Zersona or estate, the statute will run against the owner only 
from the entry of the second disseisor, even though the two disseisins are con- 
tinuous, see lecture note, 1 Harv. L. REv. 248, at 249. 

For the distinction between the Statute of Limitations of 3 & 4 Will. IV.,c. 27, 
which has been followed in some of the more modern American statutes, and 
that of 21 Jac. I., c. 16; from which they are more commonly copied, see 
lecture note, supra; also Langdell on Equity Pleading, ; 111 e¢ seg. ; and Chapin 
v. Freeland, 142 Mass. 383, digested 1 Harv. L. Rev. 48. 

TRADE-MARKS — RIGHT TO UsE AFTER DISSOLUTION OF PARTNERSHIP. — 
Semdle, that a retiring partner who assents to the continuance of the business 
by the other partners at the old place of business and under the old firm name, 
retains no interest in the good-will of the business,and has no right to usea 
trade-mark which belonged to the old firm. Menendez vy. Holt, 9 Sup. Ct. Rep. 
143; S.C. 39 Alb. L. J. 7. 

WILLs — PowER OF APPOINTMENT — EXECUTION. — The testatrix, having a 
general power to appoint certain real estate by will, devised her property as fol- 
lows: “I hereby devise and bequeath to my two youngest daughters all my 
property, real, personal, and mixed, and all my estate of every kind whatsoever 
and wheresoever situate.” She had a life interest in the property, but apart from 
that and from her power of appointment she had no real estate. Held, that her 
intention to execute her power was plainly apparent, because otherwise the will 
would be inoperative as to real property, and therefore the will was a valid exer- 
cise ofthe power. Balls v. Dampman, 18 Md. Law Jour. 774 (Md.). 
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A TREATISE ON THE LAw oF ConDITIONAL SALES OF PERSONAL 
Property. By Charles R. Miller. Cincinnati: Robert Clarke & Co., 
1888. 8vo. 

With such predecessors as Lord Blackburn and Benjamin, Mr. 
Miller has not succeeded in adding anything of value to the law of 
sales. The last American edition of Benjamin by Judge Bennett has 
so thoroughly exhausted the subject, that there is little room for discus- 
sion which will be of service to the profession ; and the author has not 
discussed mooted questions at all, but contented himself with the collec- 
tion of authorities. Although he apparently intends to treat the subject 
of conditional sales exhaustively, he does not cite some of the cases 
which are landmarks in that field; e.g., Rugg v. Minett, 11 East, 210; 
Turley v. Bates, 2 H. & C. 200; Whitehouse v. Frost, 12 East, 
614, and others. This may be due to the author’s inclination to rely 
exclusively on American cases, which is evident throughout the whole 
book ; but such a feature is not commendable to a thorough student of 
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the system of common law, for a knowledge of the development of 
law seems indispensable to an understanding of its present condition. 
The author states the present law briefly and accurately, and hence 
his work is more convenient than a digest; but it in no way supplants 
the use of Blackburn for the student or of Benjamin for the practi- 
tioner. The index is a model — carefully prepared and exhaustive. 

C. M. L. 


THE Stupents’ Law Lexicon. By William C. Cochran. Cincin- 
nati: Robert Clarke & Co., 1888. 12mo. 332 pages. 

By the omission of obsolete words and phrases, and the careful con- 
densation of definitions, this work has been kept within a small com- 
pass, and yet nothing of importance seems to have been omitted. A 
valuable incident of a book of this nature, — namely, the translation of 
Latin and French maxims of the law, — instead of appearing inthe body 
of the work, has been properly relegated to an appendix. The inser- 
tion of a table of abbreviations and references to reports makes the 
book as complete as could be desired. A law lexicon which is prepared 
on such a plan, with a view to convenience and general utility, has a 
modern practical air about it that is refreshing as well as commend- 


able. wiichiieenelilai A. E. M. 


INDUSTRIAL LisERTY. By John M. Bonham. New York and 
London: G. P. Putnam’s Sons, 1888. 8vo. Pages ix and 114. 

This book is designed to call attention to some of the industrial dan- 
gers of to-day. The author finds too much irresponsible power in the 
managers of corporations. He thinks that, because of the guasz-public 
nature of corporations, the officers should be under obligations to the 
public analogous to those of a trustee. The idea that political sover- 
eignty is vested in the individual units is adopted by Mr. Bonham, and 
he concludes that all ‘** paternalism ” in government is vicious. It must 
be confessed, however, that he is not particularly strong in the discus- 
sion of fundamental principles; and when he comes to test measures 
by his idea of government, although generally very conservative, he 
occasionally startles the reader. For instance, he concludes that com- 
pulsory education in the common schools is wrong, because of its 
*¢ paternalism.” 

It is to be regretted that the suggestions of the book, some of which 
are very good, were not put into one-half or one-quarter the space, in- 
stead of being spread over four hundred pages. E.I.S 


History oF THE Law oF TITHES IN ENGLAND. By William 
Easterly. Cambridge, at the University Press, 1888. 8vo. 

This is the Yorke prize essay of the University of Cambridge for 
1887; the subject-matter is exhaustively treated, and the book is cer- 
tainly valuable to the student of legal history. C. M. L. 


A CompENDIUM OF THE LAwor Torts. By Hugh Fraser. Lon- 
don: Reeves & Turner, 1888. 12mo. 

The author’s aim is to present a summary of the law of torts for the 
use of students; and in point of accuracy and brevity he has succeeded 
better than many of the numerous writers in this field of legal litera- 
ture. It is not sufficiently exhaustive for the practitioner, and it may be 
too much condensed for a beginner; but it is admirably adapted to the 
wants of those who desire to make a hasty review of the law of torts. 


C. M. L. 





